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Foreword

The Community Service Society (CSS) has a long history of 

identifying and advocating solutions to some of the most 

intractable and complex issues affecting poor individuals and 

families.  In recent years these efforts have also focused on the 

issues of mass incarceration and reentry.  CSS has embarked 

on a comprehensive, multi-disciplinary approach to address-

ing the problems faced by the formerly incarcerated as they 

seek to reenter our communities and adapt to the economic 

pressures inherent in today’s global economy: 

Our lawsuits directly challenge the barriers to political ■■

participation and employment for this population.

Our advocacy in both the community education and ■■

legislative arenas is shaped by our organizing efforts 

that convene every major service provider in the reentry 

field at CSS regularly through our New York Reentry 

Roundtable.  

Our mentoring and support programs draw on the ■■

experience of senior volunteers to assist the formerly 

incarcerated in their job search by inspecting their own 

criminal histories through our Record Repair Project 

and to also assist the children of persons in prison.

Our direct service initiatives provide case management ■■

counseling to the families of the incarcerated.  

Our overarching focus on employment as the primary ■■

vehicle to exit poverty recognizes that segments of our 

poverty population—including disconnected youth 

and the formerly incarcerated—present significant 

and recurring challenges to the ability of the private 

and government sectors to invest wisely in workforce 

development. To this end we have secured additional 

government funding for transitional jobs for the for-

merly incarcerated.

In effect, an organization like CSS with its long history of 

fighting poverty is impelled to confront the continuing dam-

age wrought by a dysfunctional criminal justice and law 

enforcement paradigm.  Two dominant themes guide our 

work and emanate from the reality that the United States has 

chosen imprisonment and punishment as tools of social con-

trol and that New York State, in particular, has followed this 
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lead.  Given the historically high and racially disparate levels 

of those imprisoned or otherwise under a form of criminal 

justice supervision, CSS recognizes that a) it is impossible to 

address poverty in New York City without addressing the 

consequences of mass imprisonment; and b) that race, and the 

racially discriminatory effects of the criminal justice system 

on African Americans and Latinos, permeates the system and 

produces skewed results that harm our communities today.  

The spatial concentration of the effects of mass imprison-

ment, and the sheer numbers of persons affected, directly 

contribute to the economic depression that harms poor com-

munities in New York City.  Indeed, we can now seriously 

question that the concentrated experience of incarceration 

and reentry in poor New York City neighborhoods of color is 

more a contributing factor of social distress than an effective 

public safety policy.  

In this regard this policy brief on the negative effects of a “tem-

porary absence” policy in public assistance highlights another 

intersection between the effects of mass imprisonment and 

public benefits to the poor.  The current policy on “temporary 

absence” significantly burdens poor families by excluding incar-

ceration from the list of conditions that define temporary ab-

sence and reduces their Cash Assistance grant accordingly.  This 

brief was the culmination of a number of repeated engagements 

with city officials to address this anomaly led by members of the 

CSS Center for Benefits and Services and the CSS Department of 

Legal Counsel.  That effort also benefitted from the invaluable 

assistance of other organizations in the city that work collab-

oratively with CSS on numerous areas of prison reentry and 

who are acknowledged herein.  Notwithstanding those contri-

butions, the policy brief would not have materialized without 

the singularly critical efforts of our 2009 Haywood Burns Legal 

Intern, Matthew Main.  Our Haywood Burns Legal Internship 

is now ten years old and it continues to honor the legacy of an 

incredibly talented attorney and scholar.  Mr. Main’s contribu-

tions will assuredly help CSS, and others, tackle this public 

policy issue head on, while continuing our collective efforts 

to promote Haywood’s work of assisting marginalized people 

everywhere.

Juan Cartagena

General Counsel & Vice President for Advocacy

© 2009 by The Community Service Society of New York.  All rights reserved.
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I.  Introduction

In New York City and around the state, especially during such 

challenging economic times, it is understandable that many 

families must rely on public benefits such as Cash Assistance 

(CA), Medical Assistance,1 and Food Stamps in order to meet 

their basic survival needs.  As of June 2009, there were more 

than 152,000 families (346,106 individuals) receiving Cash 

Assistance—funds to help pay rent, fuel, and utility expenses—

from the Human Resources Administration (HRA), New 

York City’s department of social services.2  According to the 

HRA Web site, one of the primary goals of the programs that 

provide these CA funds is to promote economic stability for 

families so that they can work “to achieve the maximum level 

of self-sufficiency.”3  

Families receiving CA, by definition, already struggle to meet 

their daily needs of food and shelter as they walk the difficult 

path to self-sufficiency. When a member of the household is 

incarcerated, even for a brief period, the effect can be destabi-

lizing for the entire family, putting them at significant risk of 

job-loss and eviction.  In fact, during the month when incar-

ceration of a household member occurs, families are two times 

more likely to move to another residence or shelter.4  For these 

families, it is critical that certain forms of CA remain available 

to stabilize them during this crisis, particularly to “retain hous-

ing and maintain the home.”5 

In order to further advance this objective of stability, the New 

York State Office of Temporary and Disability Assistance 

(OTDA) has promulgated regulations that promote the uninter-

rupted provision of Cash Assistance by not penalizing recipients 

for “temporary absences” during the period in which they are 

receiving benefits.6  This “temporary absence” policy permits 

families to continue receiving Cash Assistance to pay rent and 

utilities when a household member is found to be temporarily 

absent “due to illness or other good cause”7 as long as he or she 

“[d]oes not leave the United States; and [e]stablishes the intent 

to return to the household; and [c]omplies with all Agency 

requirements.”8    

A recent HRA policy directive, however, significantly and 

improperly limits the broad temporary absence definition in 

the state regulation by excluding incarceration from the defi-
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nition of “temporary absence.”9   As a result, families must 

confront the reality of a reduction or revocation of benefits 

when a household member is detained or imprisoned, even if 

for a brief period of time. The exclusion of incarceration un-

der this policy directive remains the practice at HRA despite 

clear statutory and regulatory language as well as pertinent 

case law that consistently recognizes incarceration as “good 

cause” to justify absences. This policy also fails to consider 

the reality that most periods of incarceration are very brief, 

as demonstrated by data showing that the median stay of all 

inmates at New York City’s jail at Rikers Island in 2008 was 

just 7.74 days.10  Benefit reductions due to this restricted in-

terpretation directly contradict the purpose of public benefits 

programs to achieve the “maximum level of self-sufficiency”11 

and leave families vulnerable to abrupt situations of crisis and 

insecurity. Therefore, consistent with the underlying objec-

tives of stability and family cohesiveness, the definition of 

“temporary absence” should be interpreted to include reason-

ably brief periods of incarceration as contemplated by the 

state regulation.

The purpose of this policy brief is to offer an overview of 

HRA’s Cash Assistance program and the devastating practical 

effect that HRA’s narrow definition of “temporary absence” 

has on families.  First, the connection between Cash Assistance 

and the temporary absence policy will be outlined and ex-

plained. The brief will then reveal the critical importance that 

the Cash Assistance program has on the ability of families to 

maintain financial stability and security. The evaluation of the 

policy will continue with a discussion of the social and eco-

nomic consequences of failing to promote stability by exclud-

ing incarceration from the definition of “temporary absence.” 

To contextualize this discussion, an analysis of relevant data 

will then illustrate the flaws of HRA’s current temporary ab-

sence policy, laying a foundation and justification for the need 

to remedy the situation.  Finally, such a remedy will be offered 

by demonstrating that incarceration must be included in the 

definition of “temporary absence” to ensure that HRA’s stated 

goal “to achieve the maximum level of self-sufficiency”12  is 

truly being realized. 
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II. Cash Assistance and Temporary Absence: What They 
Are and How They Work

The total amount of Cash Assistance that is distributed to 

eligible persons in need is based on the aggregate of three sub-

categories: Basic CA Allowance,13  Home Energy Allowance,14 

and Maximum Shelter Allowance.15  Grant amounts are calcu-

lated and disbursed to recipients according to the number of 

persons in the household.  In order to promote family stability 

and cohesiveness, HRA and OTDA allow for Cash Assistance 

benefits to continue to be received even if a recipient is tempo-

rarily absent “due to illness or other good cause.”16  The policy 

creates a standard of flexibility in the continued provision of 

Cash Assistance when a household member is unable to attend 

the required meetings, work assignments, or recertification 

appointments due to his or her temporary absence.  Without a 

temporary absence policy, when a household member fails to 

comply with a given program mandate, the entire household 

could be sanctioned, have its case closed, or his or her absence 

could be construed as a “change in household composition,”17  

which permits HRA to rebudget the amount of funds that the 

entire household is entitled to. 

This means that an inability to comply with program mandates 

due to absence normally results in the household’s monthly 

allowance being reduced to account for one less person in 

the home.  For families living under the constraints of very 

tight budgets, such a reduction in these funds can result in the 

family’s failure to make food, rent, fuel, or utility payments.   

Unfortunately, due to their indigence alone, families in these 

situations may face far more drastic consequences like eviction, 

homelessness, or further disruption of the family unit if circum-

stances require that the children be placed in foster care.  When 

a household member’s absence is not recognized within the in-

terpretation of “temporary absence,” the burden caused by the 

reduction of CA benefits must inevitably be borne by the family.

In New York, both state regulations and the Temporary Assis-

tance Source Book indicate that in order for an individual to be 

included in the budget, he or she must be residing in the dwelling 

unit.18  However, the regulations provide that a Cash Assistance 

household may also include “persons who are temporarily absent 

from such households, such as children or minors attending 

school away from home whose full needs are not otherwise 
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met.”19  Specifically, the New York State regulations clearly estab-

lish that a person shall be considered “temporarily absent” and, 

thus, remain entitled to his or her benefits, as long as he or she 

“[d]oes not leave the United States; and [e]stablishes the intent to 

return to the household; and [c]omplies with all Agency require-

ments.”20  Under this temporary absence standard, the grant of 

Cash Assistance may be continued as long as the participant is 

“reasonably expected” to return to the home and the above-

mentioned conditions are met.21  If an absence extends beyond 

six months, however, the absent person is required to submit af-

firmative evidence of his or her continuing intention to return to 

the home and that he or she is prevented from returning because 

of “illness or other good cause.”22  The absent recipient must also 

continue to be financially eligible for the grant in the same or dif-

ferent amount and have continuing contact with the Agency (or 

another social services agency located outside the state).23  

Even under certain exceptional circumstances, the temporary 

absence of the recipient may still allow for the continuance 

of Shelter and Home Energy Allowances to help pay rent and 

utility bills.  Examples of such special circumstances include 

situations where the temporary absence is due to residential 

treatment for substance abuse; where a child is removed from 

the Cash Assistance grant and placed in foster care with a plan 

for the child to eventually return to the home; or where an 

individual is in a medical facility and reasonably expected to 

return to the household.24  Under any of these circumstances, 

allowance for household expenses can be made for up to 180 

days if “essential to retain housing and maintain the home.”25  
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As a means of oversight, such payments are controlled and 

cannot continue for more than 45 days unless a caseworker 

has reviewed the recipient’s status and it is expected that he or 

she will not remain absent for more than 180 days.26  Based on 

these guidelines, statutory language, and some of the above-

mentioned illustrative situations, there is no indication that the 

objectives of Cash Assistance would be furthered by excluding 

incarceration from the definition of “temporary absence” under 

the appropriate circumstances.

In response to the New York State regulation governing the 

allocation of Cash Assistance,27 HRA issued Policy Directive 

#02-35-ELI (PD #02-35-ELI), dated August 30, 2002, to clarify 

the meaning of “temporarily absent” and make it clear that the 

definition includes circumstances where a Cash Assistance recip-

ient is absent “due to illness or other reasons” [italics added].28    

This interpretation of the controlling state regulations changed 

significantly, however, on April 16, 2008, when HRA Policy 

Directive #08-16-ELI (PD #08-16-ELI) revised PD #02-35-ELI.  

The language in this new directive was altered to state that  

“[a]n individual currently in receipt of Cash Assistance (CA) 

who is temporarily absent from the household due to illness 

or other good cause and intends to return to the household, is 

entitled to a continued CA grant” [italics added].29  This revised 

directive narrowed the scope of the definition of “temporary 

absence” by modifying its language from “illness or other 

reasons” to “illness or other good cause.”  Most significant, 

and in contravention to the broad state definition, the directive 

mandated that anyone who is absent for more than two weeks 

due to incarceration be deemed ineligible for Cash Assistance.30   

Despite the undisputed temporary nature of most periods 

of incarceration,31 the continued intent of these temporarily 

incarcerated individuals to return to the household, and the 

fact that most temporarily incarcerated individuals have yet to 

be convicted of any crime,32 HRA has improperly interpreted 

“temporary absence” to exclude incarceration.33  Since many of 

a person’s needs (e.g., temporary shelter and three meals daily) 

are met while in prison or jail, HRA (and at times OTDA) 

contend that there is no apparent basis for the incarcerated 

individual  to be considered temporarily absent and therefore al-

lowed to remain on Cash Assistance.34  This rationale, however, 

ignores the demonstrated impact on families that results from 
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excluding incarcerated individuals from the temporary absence 

policy and the full needs of the person upon his or her imminent 

and intended return home.  This exclusion can result in a loss 

of crucial financial assistance that is relied on by the families of 

incarcerated individuals.  Due to the precarious nature of the fi-

nancial situations experienced by many Cash Assistance families 

and the important need for stability to promote self-sustainabil-

ity, incarceration should be evaluated by HRA no differently 

than any other temporary absence situation.  

If, as required by the state regulation, the circumstances sur-

rounding incarceration were evaluated in a manner similar to 

other temporary absence situations, no changes to current HRA 

processes for determining the continued disbursement of CA 

funds would be required.  HRA would continue to supervise dis-

bursement while ensuring that the Cash Assistance and “tempo-

rary absence” eligibility criteria continue to be met.  It is true that 

the temporarily absent recipient may have to be excused from 

appointments and work assignments during this interim period, 

but such exceptions fall squarely within established “good cause” 

definitions and are made routinely by HRA to account for other 

circumstances faced by recipients. The data indicates that more 

than 50 percent of CA recipients are already receiving temporary 

waivers of their work assignments.35 With this in mind, a policy 

that extends a similar waiver to individuals for brief periods of 

incarceration is consistent and logical.  Families rely on the stabil-

ity promoted by such waivers and the interest of those families 

must outweigh any concern generated by an already routine prac-

tice that temporarily excuses work assignments for those who are 

temporarily unable to comply.

By restoring the definition of temporary absence to include incar-

ceration, families would be able to retain the funds necessary for 

mandatory monthly household expenses, such as rent, that would 

otherwise be reduced when the household’s Cash Assistance entitle-

ment is rebudgeted to include one less person.  Likewise, standards 

for the continuance of benefits despite a temporary absence have 

remained flexible when the recipient is able to show “good cause”36 

or when it is “essential to retain housing and maintain the home.”37  

According to HRA’s current interpretation of the regulations 

governing Cash Assistance, incarcerated individuals are not 

entitled to any benefits under the definition of “temporary 

absence.”38  This means that when a family member is tempo-
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III. New York’s Temporary Absence Policy: Why It Mat-
ters and Who It Affects

The population of incarcerated individuals and their families is 

of particular concern in the context of the temporary absence 

policy for Cash Assistance. The gap in services that is created 

by the exclusion of temporary incarceration warrants special 

consideration due to the effect that a revocation of benefits has 

on dependent family members.  For example, HRA reduces CA 

benefits if a household member is incarcerated because HRA 

deems that individual ineligible and not subject to the temporary 

absence regulation.47  Thus, when a member of a household of 

three is incarcerated, albeit temporarily, HRA improperly deter-

mines that household to be a household of two and grants Cash 

Assistance—Basic CA Allowance,48 Home Energy Allowance,49 

and Maximum Shelter Allowance50—as well as any Food Stamps, 

for a two-person household instead of three.  A reduction in 

the Basic CA Allowance or in the provision of Food Stamps is 

logical because if one less household member is present, there is 

one less person to feed and a corresponding reduction in basic 

monthly expenses.  However, the same cannot be said to be true 

for the Home Energy and Shelter Allowance portions of Cash 

Assistance, resources that are relied on collectively by the entire 

family.  The rent and utility payments that a family owes, for 

instance, do not change simply because there is one less person 

under the roof. 

When a family member is temporarily incarcerated and the Cash 

Assistance that the family receives is reduced, that family suffers. 

The amount of money that a family loses in the Shelter Allow-

ance component of the Cash Assistance allocation under such 

circumstances ranges from $22 to $117 per month, depending 

on the size of the family.51  For the Home Energy component, the 

loss to the family ranges from $12.50 to $15 per month. These 

amounts are small in terms of the city’s budget but crucially 

important to the maintenance of family stability.  Though the in-

dividual who has been incarcerated may have most of his or her 

needs met by the correctional facility, the families left behind can-

not rely on that same security. The very same continuing needs 

assessment (including the need to maintain a home) for other 

temporarily absent persons applies to people incarcerated with an 

intent to return to their homes. Neither rent nor utilities reduce 

themselves proportionately when one tenant is temporarily 

absent due to incarceration.  Therefore, though the family’s food 

rarily incarcerated, not only are Food Stamps reduced, but Cash 

Assistance—necessary for rent and utilities—is as well.  Though 

the city and the state have informally suggested that individu-

als may be incarcerated for up to 30 days without affecting the 

continuance of their benefits,39 there remains a requirement 

that families immediately notify HRA upon any “change in 

household composition,”40 which, under the current interpreta-

tion, would include a temporarily incarcerated person.  Such 

a requirement is particularly problematic because, for many 

families, a situation where a member of the household is tempo-

rarily incarcerated is not interpreted as a “change” in household 

composition, but rather as a family crisis. 

Recipients do have a right to a fair hearing41 where they can 

“challenge [the correctness of] certain determinations or actions”42 

of HRA and where it is the burden of HRA to establish that any 

discontinuance or reduction was correct.43  However, failure 

to make such a challenge can result in an abrupt reduction in 

benefits because once HRA has been informed that a member of 

the household has been incarcerated, it need only provide “timely 

notice” of the proposed reduction of benefits.44  The “timely 

notice” standard requires that HRA inform families of their 

proposed action a mere 10 days prior to the effective date of any 

reduction or discontinuance of benefits.45  This means that families 

need only be advised 10 days prior to the date on which the funds 

they rely on to meet rent, fuel, and utility payment obligations will 

be reduced. Furthermore, where a fair hearing is not requested 

within 10 days of the notice date, recipients must reapply and 

wait a 45-day period before they are able to be reenrolled in Cash 

Assistance.46  For families with such fragile budgets, these kinds of 

abrupt changes that carry such far-reaching consequences can be 

detrimental to the continued maintenance of family stability.  In 

light of the stated HRA and OTDA objective of family stability 

and maximized self-sustainability, it follows that HRA’s policy—

which effectively contradicts those very goals—must be reevalu-

ated in the interest of the families it was designed to protect.
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In New York, approximately 40 percent of persons released to 

their communities return to jail within one year.56  The above-

mentioned tendency of those experiencing homelessness to be 

involved in criminal activity is particularly relevant in the present 

context because recidivism rates are generally highest during the 

first weeks and months following the person’s release.57 Simi-

larly, people who are released and do not have stable housing 

are more likely to return to prison than those who have a fixed 

housing arrangement.58  It follows that when an individual has 

lost his or her housing during the period of incarceration—a 

plausible occurrence under the current interpretation of “tempo-

rary absence,”—he or she may be more likely to commit another 

crime and to be re-incarcerated.  Conversely, by inference, if a 

formerly incarcerated individual is able to return to a safe home, 

he or she may be less vulnerable and less likely to commit a 

crime during the crucial weeks and months following release. 

Aside from the sociological consequences of criminal behavior 

by repeat offenders, recidivism carries with it a high economic 

cost for society as well.  In fact, in monetary terms—based on a 

calculation of victimization, processing, and corrections costs in 

a Massachusetts study—it is estimated that the average expected 

cost for society to process a recidivating person is $49,123.59  

Entire families bear the burdens of a CA recipient’s incarcera-

tion under the current policy.  Families are twice as likely to 

move to another residence or shelter when a member of the 

household is incarcerated.60  When a family loses housing due 

to a reduction in Cash Assistance, the city then has to manage 

the family’s crisis situation and absorb the corresponding finan-

cial, administrative, and social costs.  Whereas the family would 

otherwise be able to retain a safe and stable home environment, 

homelessness introduces the associated stress and insecurity cre-

ated by potential job loss, the need to procure safe shelter, poor 

attendance and performance of children at school, vulnerability 

to crime, and any number of additional circumstantial factors.61  

Children experiencing homelessness have high rates of anxiety, 

depression and behavioral problems.62   It is also true that fami-

lies in homeless situations are more likely to be separated and 

children more likely to be placed in foster care.63  

Regardless of whether the family is left immediately homeless, the 

precariousness of the situation may still result in the state interven-

ing to place children in foster care.64  For example, a family crisis 

caused by the temporary absence of a parent in a single-parent 

and personal expense budget would understandably decrease 

with one less person to include, the cost of rent and utilities like 

heat and electricity remain the same regardless of whether the 

temporarily incarcerated individual is present in the household or 

not.  Even if the family is not immediately evicted, it is the logical 

reality that when an already delicate budget is further strained 

upon the reduction of Cash Assistance benefits, forced sacrifices 

are imposed on families.  Under such precarious economic condi-

tions families may be forced to forego food, fuel, or medication in 

order to retain their housing.  In some cases this reduced budget 

may even drive the family into homelessness because of an inabil-

ity to pay rent.  Such consequences, aside from the obvious harm 

experienced by families, also lead to an inevitable increase in the 

cost to the city to provide emergency services.

Aside from maintaining a secure household for the family, these 

allowances for shelter, utilities, and fuel also help to ensure that 

the temporarily incarcerated individual has a safe and stable 

home to return to when he or she is discharged. Often, people 

returning from short jail terms come to rely on public housing 

as their only means to avoid homelessness.52  Rates of recidi-

vism for formerly incarcerated individuals are already high53 

but increase further when the individual is rendered homeless 

upon release from prison or jail because individuals experienc-

ing homelessness or family crisis are more likely to be involved 

in criminal activity.54  This propensity is further exacerbated 

because persons experiencing homelessness are more likely to be 

stigmatized as deviant or anti-social and, therefore, more likely 

to resort to illegal activities as a means of survival.55  

In Support of Family StabilityPolicy brief

Neither rent nor utilities reduce themselves 
proportionately when one tenant is  
temporarily absent due to incarceration.  
These costs remain the same regardless  
of whether the temporarily incarcerated  
individual is present in the household or not.



Community Service Society   www.cssny.org    9

IV. Incarceration and Temporary Absence: What the 
Data Shows

The majority of individuals who are incarcerated are de-

tained for short periods of time.  On a national level, accord-

ing to the Urban Institute, jails have contact with as many 

people in three weeks as prisons do over the course of an 

entire year.69  More than 80 percent of individuals incarcer-

ated in jail are there for less than one month.70  Only 13 per-

cent are estimated to stay longer than two months, 7 percent 

longer than four months, and just 4 percent longer than six 

months.71  According to the New York City Department of 

Correction, in 2008, the average daily jail population was 

13,850 and there were 107,516 admissions to correctional 

facilities.72  The average length of stay for city-sentenced 

persons was 34.3 days while that for all detainees at Rikers 

Island was 49.4 days.73 However, the median length of stay 

for all persons incarcerated in New York City in 2008 was 

7.74 days while that for those who served time after sentenc-

ing was just 7.70 days.74 

Statistics show that the inmate population at Rikers Island is 

an inherently temporary population.  Of all admissions dur-

ing 2007, 28 percent were released within 3 days, 47 percent 

within 7 days, 58 percent within 15 days, 70 percent within 

30 days, 80 percent within 60 days, 85 percent within 90 

days, and 92 percent within 180 days.75  More than two-

thirds of the population is released within one month, while 

a noteworthy 92 percent of the individuals whose benefits 

would be revoked due to their incarceration actually fall 

household may be surmountable with the continuance of CA in 

situations where temporary caregiver could use the funds to main-

tain stability in the children’s lives.  Where CA funds are terminated, 

however, such an option may be unavailable and may require 

removing the children from the home to placement in foster care. 

Statistics further indicate—in monetary terms—the clear societal 

benefits of maintaining family stability.  Aside from the pain, 

stress, and crisis that result when families are separated by the 

state, the costs of both foster care and of family homelessness 

are undeniably high. It is estimated that the cost of placing two 

children in foster care is approximately $34,000 per year.65  The 

annual cost to taxpayers to provide emergency shelter beds to 

persons experiencing homelessness is estimated to be $8,067 

more than the cost of a Section 8 housing voucher,66 which aver-

ages about $6,805 per year.67  This means that every time the 

state prevents a family from becoming homeless, the burden on 

the families involved—as well as that absorbed by taxpayers—is 

reduced. Cash Assistance and its pertaining temporary absence 

policy were designed in recognition of this reality.  Nonethe-

less, HRA’s improper refusal to include incarceration within the 

scope of eligible temporary absence situations has undermined 

the intended benefits of this explicit public policy objective. 

A policy that, in practice, makes it more difficult for families 

experiencing difficult financial situations to remain intact does not 

further the objectives of the U.S. and New York State legislatures 

in establishing Temporary Assistance for Needy Families (TANF) 

and New York State Safety Net—programs that collectively fund 

Cash Assistance in New York.68  The underlying goals of self-suffi-

ciency and family cohesiveness remain unchanged when a house-

hold member is temporarily incarcerated.  A policy that departs 

from those goals results in an undeniable higher cost to taxpayers.  

The consequences of failing to efficaciously pursue these objec-

tives, and the resultant disruption of family stability, become 

economic and social problems that the city and state are forced 

to confront and resolve.  In the face of such a reality, the benefits 

and real cost-savings of maintaining cohesive families by including 

incarceration within the scope of the temporary absence definition 

clearly outweigh the abovementioned costs that must otherwise be 

incurred by the city and state.  It is with all of these considerations 

in mind that the temporary absence policy must include incarcera-

tion under the same standards that would be applied to any other 

situation that causes the temporary absence of the recipient.
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within the six-month threshold that is deemed appropri-

ate for other “good causes” that constitute a “temporary 

absence.”76 

Situations where persons remain incarcerated but not con-

victed of any crimes illustrate perhaps the strongest case for 

including incarceration within the definition of “temporary 

absence.”  Such circumstances arise when a recipient has been 

arrested and remains detained in jail (due to an inability to 

post bail) while awaiting trial or pre-trial motions.  In essence, 

many of these inmates remain confined simply because of their 

indigence.  In fact, the majority of those detained at Rikers 

Island have not yet been convicted of any crime. At any given 

time, approximately 80 percent of detainees at the Rikers 

Island jail have been neither convicted nor sentenced.77  With 

that in mind, it is important to remember that our criminal 

justice system is grounded by a fundamental concept that 

presumes each accused individual to be innocent until proven 

guilty.78  Despite this presumption, due to HRA’s improper ex-

clusion of this population from the temporary absence policy, 

the families of those temporarily incarcerated are effectively 

punished by having to bear the burdens that are imposed on 

them due to that exclusion. 

Given that such a large percentage of people in jail remain 

confined prior to any judicial determination of guilt and in 

recognition of the documented brevity of the average stay, 

there is a strong argument that such absences meet the defini-

tion of “temporary.”  People in jail generally retain a continu-

ing intention to return to their homes, are “prevented from 

doing so because of good cause”79 and “[do] not evidence 

intent to establish residence elsewhere.”80  As HRA continues 

to improperly limit the state regulation, both individuals and 

families are adversely affected when a household member 

is temporarily incarcerated, even in cases where the person 

is acquitted of the crime charged or when those charges are 

subsequently dropped. Since the overwhelming majority of 

persons incarcerated at Rikers Island fall precisely within 

the guidelines of what constitutes a “temporary absence” for 

the purposes of Cash Assistance, the regulations should be 

interpreted to accord such status to incarcerated individuals in 

order to facilitate stability in their lives as well as in the lives 

of the families that rely on those benefits. 
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V. New York’s Temporary Absence Policy: What Should 
Be Done

Other public benefit programs have been willing to acknowledge 

the need to address this uniquely vulnerable population and take 

into consideration the impact on dependent families. For example, 

Medicaid policy was recently changed to allow individuals who are 

incarcerated to suspend, rather than close, their Medicaid status 

and then reactivate it upon release.81  Generally, in other situations, 

where the legislature has intended to exclude incarcerated persons 

from eligibility, it has said so explicitly.  For instance, the Social Ser-

vices Law and its pertaining regulations provide that if the Agency 

has “reliable information” that the recipient has been “admitted or 

committed to an institution or prison,” he or she becomes ineligible 

for benefits as a member of the household.82  Similarly, both federal 

and state Food Stamp regulations exclude residents of institutions 

that provide more than half of their meals.83  With this in mind, fed-

eral Social Security Administration regulations governing the provi-

sion of benefits are particularly instructive.  Section 404.468 of the 

Code of Federal Regulations stipulates that no monthly benefits will 

be paid to individuals who are confined in jail, prison, or another 

kind of penal institution or correctional facility.84  However, the reg-

ulation clarifies that the exemption from receiving benefits “applies 

only to the prisoner; benefit payments to any other person who is 

entitled on the basis of the prisoner’s wages and self-employment in-

come are payable as though the prisoner were receiving benefits.”85  

Likewise, where families rely on CA benefits for rent and utilities, it 

is consistent and reasonable that such funds similarly be “payable 

as though the prisoner were receiving benefits” in order to support 

families and further the stated objectives of Cash Assistance.86

Further guidance regarding the manner in which incarcera-

tion should be interpreted within the context of public benefits 

can be seen in the language of fair hearing decisions issued by 

OTDA. For instance, it has been held that “each case must be 

evaluated on a case by case basis” in order for recipients to be 

provided an “ongoing grant of [Cash] Assistance benefits in ac-

cordance with [their] verified degree of need.”87  Although some 

fair hearing decisions have maintained that Cash Assistance, 

Medical Assistance, and Food Stamps may be discontinued 

upon incarceration, it has been established that those benefits 

must be restored without a new application if incarceration 

lasts 30 days or less and the individual remains in need.88
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HRA’s exclusion of incarceration from the definition of 

“temporary absence” is also inconsistent with judicial inter-

pretation of “good cause.”  Notably, incarceration has been 

held to be “good cause” to establish absence at fair hearings 

concerning the provision of Cash Assistance in New York.89  

Fair hearings have held that “good cause” includes “circum-

stances beyond the individual’s control, such as but not limited 

to, illness of the member, illness of another household mem-

ber … a household emergency, or the lack of adequate child 

care....”90 Where a recipient claims “good cause,” he or she 

is responsible for notifying the Agency to support that claim 

and the Agency must then review the information provided 

to determine whether the evidence substantiates such a find-

ing.91  In Appeal of Anonymous, the administrative law judge 

(“ALJ”) found that the appellant’s incarceration constituted a 

“good cause” for absence because it was an “unrelated event” 

and, therefore, did not justify revocation of Cash Assistance 

benefits.92  Similarly, where an appellant failed to attend a 

scheduled fair hearing because he was incarcerated and did not 

receive the letter advising him of the hearing, the ALJ in The 

Matter of the Appeal of CM excused the absence because the 

incarceration constituted “good cause.”93  

Courts have held that before Cash Assistance benefits can be 

terminated for failure to comply with a work requirement, the 

non-compliance must be found to be willful.94  Though incar-

ceration may arguably result as a consequence of willful acts, 

such acts are generally “unrelated events”95 and therefore, as 

such, cannot be said to constitute willful non-compliance of 

requirements that are directly related to participation in the 

Cash Assistance program. Moreover, the influence of race, class, 

and gender on arrest and incarceration rates cannot be ignored. 

According to one study completed in 2003, black males are 

2.74 times and Latino males 1.76 times more likely to be ar-

rested in Manhattan than their white counterparts.96  Similarly, 

black males were found to be 1.79 times more likely and Latino 

males 1.25 times more likely than white males to be detained.97  

Where blacks make up 26 percent and Latinos just 24 percent 

of the population, such drastic racial disparities in arrest and 

detention rates must not be overlooked.98  These statistics make 

it clear that “willful acts” are not the sole indicator to explain 

the context underlying an individual’s arrest and policymak-

ers must remain cognizant of this reality whenever a policy is 

implemented or modified.

Other states have been explicit in their inclusion of incarcera-

tion within the definition of “temporary absence.”  For example, 

in Nebraska, incarceration is “good cause” for failing to report 

changes in income within ten days.99  Nebraska regulations also 

include incarceration in the definition of “temporary absence” by 

allowing an incarcerated parent, caretaker, or guardian to con-

tinue to be the payee for up to three months for allowances that 

ultimately benefit a dependent child.100  In Oklahoma, the regula-

tions governing household composition for income consideration 

expressly include incarceration as an example of “temporary ab-

sence.”101  In Maine102 and Illinois,103 incarceration is considered a 

“good cause” for failure to comply with the requirements neces-

sary to participate in the TANF program (e.g. attending requisite 

meetings).  Similarly, incarceration is considered “good cause” 

to justify failures to comply with participation requirements or 

absences in Alaska,104 Arizona,105 and Maryland.106  Based on the 

often transient and temporary nature of incarceration periods 

that could cause Cash Assistance recipients to be affected by this 

policy, and consistent with findings in other jurisdictions, incarcer-

ation should be considered a “good cause” that would fall within 

the definition of “temporary absence” under PD #08-16-ELI.

The remedy for the disconnect between the temporary absence 

policy as it is written in the state regulations and the resultant 

effects of its improper application by HRA in practice should 

be neither complex nor controversial.  Simply put, incarceration 

should be treated no differently than any other type of circum-

stance that falls within the scope of “temporary absence.”  Rath-

er than create a special standard for how incarceration should be 

interpreted within the context of Cash Assistance, HRA should 

use the same criteria as those used to make temporary absence 

determinations for other situations.  As previously stated, under 
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the general temporary absence standard, the grant of Cash As-

sistance may be continued as long as the participant is “reason-

ably expected”107 to return to the home based on evidence that 

he or she “[d]oes not leave the United States; and [e]stablishes the 

intent to return to the household; and [c]omplies with all Agency 

requirements.”108  Also, as noted above, incarceration establishes 

“good cause” for non-compliance with many agency require-

ments (e.g., a work requirement).  HRA already demonstrates 

a willingness to remain flexible in light of exceptional circum-

stances, as evidenced by the current practice that allows over 50 

percent of recipients to continue receiving CA for circumstances 

like residential treatment for substance abuse, a child’s placement 

in foster care, or admission to a medical facility.109  It would be 

no less feasible to apply such waiver practices to individuals who 

are temporarily incarcerated.  Since any continuance of Cash 

Assistance can be managed and monitored for cases involving 

incarceration just as it is for other “good causes” of temporary 

absence, there is no compelling justification for evaluating tempo-

rary incarceration differently than other temporary absences.  

There are structural controls in place to regulate the disburse-

ment of Cash Assistance and to ensure that only eligible individu-

als and families are receiving assistance.  For other temporary 

absence cases, payments cannot continue for more than 45 days 

unless a caseworker has reviewed the Cash Assistance recipient’s 

status and it is expected that he or she will not remain in the 

facility for more than 180 days.110  This permits HRA and OTDA 

to allow for CA to continue for up to six months if it is “essen-

tial to retain housing and maintain the home”111 while keeping 

the objective of family stability at the forefront of the policy. To 

further control and sustain structure in the system, when the 

recipient is absent for more than six months, HRA and OTDA 

have required the recipient to submit affirmative evidence of his 

or her continued intent to return to the home and that he or she 

is prevented from returning because of “illness or other good 

cause.”112  Given these standards to maintain the integrity of the 

program, and ongoing assurance that the requisite conditions that 

establish a temporary absence are met, there need not be concern 

that the inclusion of incarceration in the definition of “temporary 

absence” would lead to fraudulent or unnecessary disbursement 

of CA funds.  Thus, it follows that—consistent with goals of 

social and economic stability—incarceration should be evaluated 

in the same manner as all other temporary absence claims.  
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VI. Conclusion

The creation of an improper limitation on the continuance 

of Cash Assistance to individuals who have been temporarily 

incarcerated is in conflict with an unambiguous state regula-

tion and the purpose of public benefit policies “to achieve the 

maximum level of self-sufficiency.”113 Such a limitation has re-

sulted in the unintended consequences of decreased stability for 

families, homelessness, and increased costs for both the city and 

state.  Evaluating situations where a member of a household is 

incarcerated in the same way that other “temporary absence” 

situations are evaluated promotes a system that is reliable, 

stable, effective, and true to its objectives.  Where stability, fam-

ily cohesiveness, and self-sustainability are the desired results of 

Cash Assistance, there is no defensible justification for exclud-

ing incarceration—an exclusion that ultimately prevents fami-

lies from achieving either. Since it would be in the best interests 

of families and consistent with the intent of HRA, OTDA, and 

the New York State and United States legislatures, as well as 

with the abovementioned statistical and public policy support, 

HRA should revise its polices so that incarceration is evaluated 

no differently than any other “temporary absence” situation.
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