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 Criminal History Record Check Law
 
 Mental Hygiene Law Sections 16.33 and 31.35, and 
 Executive Law Section 845-b, as established 
 by Chapter 643 of the Laws of 2003 and amended by Chapter 575 of the 
 Laws of 2004, effective April 1, 2005 
 
Mental Hygiene Law, Section 16.33 
 

(a) Every provider of services who contracts with or is approved or otherwise 
authorized by the office to provide services, except (1) a department facility, (2) a hospital 
as defined in article twenty-eight of the public health law, or (3) a licensed professional 
under title eight of the education law who does not have employees or volunteers who will 
have regular and substantial unsupervised or unrestricted physical contact with the clients 
of such provider, and every applicant to be such a provider of services except (i) a 
department facility, (ii) a hospital as defined in article twenty-eight of the public health law, 
or (iii) a licensed professional under title eight of the education law and who does not have 
employees or volunteers who will have regular and substantial unsupervised or unrestricted 
physical contact with the clients of such provider, shall request that the office check, and 
upon such request the office shall request and shall be authorized to receive from the 
division of criminal justice services criminal history information, as such phrase is defined in 
paragraph (c) of subdivision one of section eight hundred forty-five-b of the executive law, 
concerning each (A) prospective operator, employee or volunteer of such provider who will 
have regular and substantial unsupervised or unrestricted physical contact with the clients 
of such provider, or (B) other person over the age of eighteen who is to reside in a family 
care home, except any person receiving family care services, who will have regular and 
substantial unsupervised or unrestricted physical contact with the clients of such provider. 
For purposes of this section, "operator" shall include any natural person with an ownership 
interest in the provider of services. 
 

(b) Access to and use of such information is governed by the provisions of section 
eight hundred forty-five-b of the executive law. 
 
Mental Hygiene Law, Section 31.35 
 

(a) Every provider of services who contracts with or is approved or otherwise  
authorized by the office to provide services, except (1) a department facility, (2) a hospital 
as defined in article twenty-eight of the public health law, or (3) a licensed professional 
under title eight of the education law who does not have employees or volunteers who will 
have regular and substantial unsupervised or unrestricted physical contact with the clients 
of such provider, and every applicant to be such a provider of services except (i) a 
department facility, (ii) a hospital as defined in article twenty-eight of the public health law, 
or (iii) a licensed professional under title eight of the education law who does not have 
employees or volunteers who will have regular and substantial unsupervised or unrestricted 
physical contact with the clients of such provider, shall request that the office check, and 
upon such request the office shall request and shall be authorized to receive from the 
division of criminal justice services criminal history information, as such phrase is defined in 
paragraph (c) of subdivision one of section eight hundred forty-five-b of the executive law, 
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r" shall include any natural person 
ith an ownership interest in the provider of services. 

 
n is governed by the provisions of section 

ight hundred forty-five-b of the executive law. 

xecutive Law, Section 845-b 
 

5-b. Requests for criminal history information.  1. Definitions. As used in this 
ection: 

 
thorized to check criminal history 

formation pursuant to subdivision two of this section. 
 

ne or more additional persons to serve as authorized persons 
ursuant to this section. 

 

 to maintain pursuant to subdivision six of section eight hundred thirty-seven of 
is article.  

 
uest 

 check of criminal history information pursuant to subdivision two of this section.   
 

uest a check of criminal 
istory information pursuant to subdivision two of this section.   

 

 sixteen of section two hundred ninety-six of this chapter and all 
ther applicable laws. 

 

concerning each prospective operator, employee or volunteer of such provider who will 
have regular and substantial unsupervised or unrestricted physical contact with the clients 
of such provider.  For purposes of this section, "operato
w

(b) Access to and use of such informatio
e
 
E

' 84
s

(a) "Authorized agency" means a state agency au
in

(b) "Authorized person" means the one individual designated by a provider who is 
authorized to request, receive and review criminal history information pursuant to this 
section, except that where the number of applications received by a provider is so great 
that one person cannot reasonably perform the functions of the authorized person, a 
provider may designate o
p

(c) "Criminal history information" means a record of pending criminal charges, 
criminal convictions which are not vacated or reversed, and certificates filed pursuant to 
subdivision two of section seven hundred five of the correction law, and which the division 
is authorized
th

(d) "Subject individual" means a person for whom a provider is authorized to req
a

(e) AProvider" means a person or entity authorized to req
h

2. Where a provider is authorized or required to request a check of criminal history 
information by an authorized agency pursuant to section 16.33 or 31.35 of the mental 
hygiene law, such provider shall proceed pursuant to the provisions of this section and in a 
manner consistent with the provisions of article twenty-three-A of the correction law, 
subdivisions fifteen and
o

3. Procedures for criminal history information check requests by providers.  A 
provider authorized to request a check of criminal history information pursuant to 
subdivision two of this section shall designate one authorized person who shall request a 
check of criminal history information on behalf of such provider pursuant to this section and 
review the results of such check.  Only such authorized person or his or her designee and 
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ot permitted by this section 
 receive such information shall be guilty of a misdemeanor. 

 

ision.  Such form shall include a sworn statement of the 
uthorized person certifying that: 

 
quested is a 

ubject individual for whom criminal history information is available by law; 
 

 specific duties which qualify the provider to request a check of criminal history 
formation; 

 
 information check will be used by the provider 

olely for purposes authorized by law; and 
 

 and will abide by the 
onfidentiality requirements and all other provisions of this article. 

 

ed ninety-six of this chapter.  Prior to requesting such 
formation, a provider shall: 

 

criminal history information and review 
e results of such check pursuant to this section; 

 

riminal history information under regulations and procedures 
stablished by the division; 

 
idual on a form supplied 

by the authorized agency which indicates that such person has: 

necessary to obtain, review and seek 
orrection of his or her criminal history information; 

the subject individual to whom such criminal history information relates shall have access to 
such information; provided, however, that criminal history information received by a 
provider may be disclosed to other persons who are directly participating in any decision in 
regard to such subject individual; and provided, further, that such other persons shall also 
be subject to the confidentiality requirements and all other provisions of this section.  Each 
provider shall specifically identify to the authorized agency in writing, in advance of 
disclosure, the authorized person and each other such agent or employee of the provider 
who is authorized to have access to the results of a check of criminal history information 
pursuant to this section.  Any person who willfully permits the release of any confidential 
criminal history information contained in the report to persons n
to

(b) A provider requesting a check of criminal history information pursuant to this 
section shall do so by completing a form established for such purpose by the authorized 
agency in consultation with the div
a

(i) the person for whose criminal history information a check is re
s

(ii) the
in

(iii) the results of such criminal history
s

(iv) the provider and its agents and employees are aware of
c

(c) A provider authorized to request a criminal history information check pursuant to 
this section may inquire of a subject individual in the manner authorized by subdivision 
sixteen of section two hundr
in

(i) inform the subject individual in writing that the provider is authorized or, where 
applicable, required to request a check of his or her 
th

(ii) inform the subject individual that he or she has the right to obtain, review and 
seek correction of his or her c
e

(iii) obtain the signed, informed consent of the subject indiv

 
A. been informed of the right and procedures 

c
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n informed of the reason for the request for his or her criminal history 

formation; 
 

C. consented to such request for a report; and 
 

n consultation with the division, and promptly transmit them to the 
uthorized agency. 

 

vidual or provider has reviewed such subject 
dividual's criminal history information. 

 
 

al assistance 
rogram, Medicare or other payor, to the extent permitted by federal law. 

 
 

orized agency after the receipt of a request pursuant to this section if such request 
: 

 
 provider 

uthorized to make such a request pursuant to subdivision two of this section; 
 

(ii) accompanied by the completed form described in this section; and 
 

accompanied by fingerprints of the subject individual obtained pursuant to this 
ection. 

 

ntial", and shall at all times be maintained by the 
uthorized agency in a secure place. 

 

B. bee
in

D. supplied on the form a current mailing or home address.  Upon receiving such 
written consent, the provider shall receive or obtain the fingerprints of such subject 
individual pursuant to such regulations as may be necessary to be established by the 
authorized agency i
a

(d) A subject individual may withdraw his or her application for employment pursuant 
to this section, without prejudice, at any time before employment is offered or declined, 
regardless of whether the subject indi
in

4. Procedures for criminal history information checks by authorized agencies.  (a) 
The authorized agency shall pay the processing fee imposed pursuant to subdivision eight-
a of section eight hundred thirty-seven of this article and shall promptly submit the 
fingerprints and the processing fee to the division for its full search and retain processing.  
The authorized agency may charge a provider a fee in amount no greater than the fee 
established pursuant to law by the division for processing such a criminal history 
information check, in such amounts as may be established by the authorized agency and 
approved by the director of the division of the budget. Nothing in this section shall prohibit 
the authorized agency or provider from claiming the cost of such fees and related costs, 
including administrative costs, as a reimbursable cost under the medic
p

(b) The division shall promptly provide requested criminal history information to the
auth
is

(i) made pursuant to a request by an authorized person on behalf of a
a

(iii) 
s

(c) Criminal history information provided by the division pursuant to this section shall 
be furnished only by mail or other method of secure and confidential delivery, addressed to 
the authorized agency.  Such information and the envelope in which it is enclosed, if any, 
shall be prominently marked "confide
a
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5. After reviewing any criminal history information provided by the division 
concerning a subject individual, the authorized agency shall take the following actions: 
 

(a) Where the criminal history information concerning a subject individual reveals a 
felony conviction at any time for a sex offense, a felony conviction within the past ten years 
involving violence, or a conviction for endangering the welfare of an incompetent or 
physically disabled person pursuant to section 260.25 of the penal law, the authorized 
agency shall deny the application for or renewal of the operating certificate, contract, 
approval, employment of the subject individual or other authorization to provide services, or 
direct the provider to deny employment, as applicable, unless the authorized agency 
determines, in its discretion, that approval of the application or renewal or employment will 
not in any way jeopardize the health, safety or welfare of the beneficiaries of such services. 
 

(b) Where the criminal history information concerning a subject individual reveals a 
conviction for a crime other than one set forth in paragraph (a) of this subdivision, the 
authorized agency may deny the application or renewal, or direct the provider to deny 
employment of the subject individual, consistent with article twenty-three-A of the correction 
law. 
 

(c) Where the criminal history information concerning a subject individual reveals a 
charge for any felony, the authorized agency shall, and for any misdemeanor, the 
authorized agency may hold the application, renewal or employment in abeyance until the 
charge is finally resolved. 
 

(d) Prior to making a determination to deny an application or renewal, or directing an 
employer to deny employment, the authorized agency shall afford the subject individual an 
opportunity to explain, in writing, why the application should not be denied. 
 

(e) Upon receipt of criminal history information from the division, the authorized 
agency may request, and is entitled to receive, information pertaining to any crime identified 
in such criminal history information from any state or local law enforcement agency, district 
attorney, parole officer, probation officer or court for the purposes of determining whether 
any ground relating to such crime exists for denying an application, renewal, or 
employment. 
 

(f) The authorized agency shall thereafter promptly notify the provider concerning 
whether its check has revealed any criminal history information, and if so, what actions 
shall or may be taken by the authorized agency and the provider. 
 

(g) Where the authorized agency denies the application for or renewal of an 
operating certificate, contract, approval or other authorization to provide services, or directs 
a provider to deny employment of the subject individual on account of the subject 
individual's criminal history information, the notification by the authorized agency shall 
include a summary of the criminal history information provided by the division. 

(h) Where the authorized agency directs a provider to deny employment based on 
criminal history information, the provider must notify the subject individual that such 
information is the basis of the denial. 
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6. Upon request from an employee who has already been cleared for employment 

by an authorized agency and who subsequently leaves a particular employer and applies 
for employment with another, the authorizing agency shall adhere to its previous 
authorization when the criminal history information is unchanged and the circumstances of 
employment are substantially similar for the purposes of this section. 
 

7. Any criminal history information provided by the division, and any summary of  
the criminal history information provided by the authorized agency to an employer pursuant 
to this section is confidential and shall not be available for public inspection; provided, 
however, nothing in this subdivision shall prevent an authorized agency or provider from 
disclosing criminal history information at any administrative or judicial proceeding relating to 
the denial or revocation of an application, employment, license or registration. Where the 
authorized agency denies the application for or renewal of an operating certificate, contract, 
approval or other authorization to provide services, or directs a provider to deny  
employment of the subject individual, the subject of the criminal history information check 
conducted pursuant to this section shall be entitled to receive, upon written request, a copy 
of the summary of the criminal history information provided by the authorized agency to the 
provider. 
 

8. A provider shall advise the authorized agency when a subject individual is no 
longer subject to such check.  The authorized agency shall inform the division when a 
subject individual is no longer subject to such check so that the division may terminate its 
retain processing with regard to such individual.  At least once a year, the authorized  
agency shall be required to conduct a validation of the records maintained by the division. 
 

9. Provided that an authorized agency or a provider reasonably and in good faith 
complies with the provisions of this section, there shall be no criminal or civil liability on the 
part of and no cause of action for damages shall accrue against any authorized agency, 
provider or employee thereof on account of, arising out of or relating to criminal history 
information pursuant to this section, or any act or omission relating to criminal history 
information pursuant to this section. 
 

10. Fingerprints received by the division pursuant to this section shall be used only to 
assist the division in providing criminal history information to authorized agencies under this 
section. 
 

11. An authorized agency or provider authorized to request criminal history 
information pursuant to this section may temporarily approve an applicant while the results 
of the criminal history information check are pending, so long as such person does not have 
unsupervised physical contact with clients, as shall be defined by the authorized  agency 
pursuant to regulation.  Such regulation shall recognize the differences in the staffing 
patterns of various service models and the supervision required to ensure the safety of 
clients. 
 

12. The authorized agency in consultation with the commissioner shall promulgate 
any rules and regulations necessary to implement the provisions of this section, which shall 



 
 Page 7 of 7 

include convenient procedures for persons to promptly verify the accuracy of their criminal 
history information and, to the extent authorized by law, to have access to relevant 
documents related thereto. 
 
 


