QCT-15-26084 16:13 DELOITEETOUCHE

_ rAX
Name: \-‘ DVL&~‘IJ‘}\% I——D— '/\-7

Organization:

Faxi T/¥ 220 o7 O

Phone:

Fromu: ?'m MD Q_V{

A,

o Bromg Theesman b Cr~
Subject: h/\ano.uf"l ?

Pages including cover shect: 2L

Comments;

§E8-4  920/100°d  EEP-L 0i0¥02281.1 831140 YlJoN Xuoig-AN§T-Uotd  UdgE:pp  p0-§1-130



OCT-15—208d  16:13 pELODI TERTOUSHE

SUPKEME COURT OF THE STATE OF NITW YORK
COUNIY OF THE BRONX: Part BxIC

J Y T
-, R -

- X

tn Re The Applicstion of

I PROFLE O [HE STATE OF NEW YORK DECISION L

for an Order Unscaling the Records of MANAURL R, SCT 4090/02 :
X

LAURA SAFER BSPINOZLA, L
Id

On October 11, 2002, Manuari B, (te defendunt) was andj uldicated a youthful
offsudar. The records wore scaled pursuant to CPL §720,35. The acrs mnderlyiny the
adjudication had taken place in the apartment where the defendant lived as a roommale of fle
leaseholder, M. Tavarez. On Apsil 23, 2003, the Marcotics Burgau of the Office of the Bronx
District Attorney sent he sealed arvest report and the felony oomplaint to the landlord with a
dernand letter insrructing him tu evict the tenants. On August 1 4" the Jandiord attached these
dociments to a Petition filed in Housing Cowrt o evict Ms. Tavarez as tenant and the defendant
a5 undertenant, pursuant 1o the Bawdy=houss Taws, RPAPL §§711(5) and 715.' The landlord
and Ms. T'evarez lawer reached a senlement which e People refused to accept. Her attorney then
sought the records of the defendant’s criminyl prosecation and Jearned that thoy were sepled.

On Novemmber 12¢, the People proseuled a motion to unseal the dofendant’s

rceotds for use in the aviction proceeding. They statad that “[i]n wider fo complete a trial on thus

' §711 Teads in pertinent part: “*A tenanl ¢hall . not he removed from posscasion except
in a special proceading . . . upon the following groumds: . . (3). The premises, or any part
thareof, are uzed or occupied 29 a bawdy-hougs, or house ur place of assignation for lowd
petsons, or for purposes of prostimvion, ox far any illegal tads or mamgaclure, of other ilicgal
business.” §715 reads in pertinent part: “any duly anthasized enforcement agency of the gtate . . .
wneer a dury 1o enforce the provisions of the penal Taw . .. may serve personally upon the owner
or landlard . . . 8 written dotice requitig (he owner ar 1andlord to make an application for the
rerapval of the parson $o using nr nreupyiny the sawe.”

L
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ratter (certain] documents must be uncealed and zvailable to be put inta evidence before the
[Housing] couit.” An affidavit stated that aotice of the motion had been mailed o the defendant
at ihe wldress where he had becn arrcsted. Although no one appeared in opposition 1 the
motion, the Court hud no reason to assume that the defendant had not been afforded an
opportunily 1 be hearl. The motion was grapied with the underatanding thar the eviction
praceeding had been commenced wilh public information supporting the allegation of llegal use
of the premices and thet the confidentiul records teing sought werc nceessary to complete a trial
in. thot matter.

On December 2%, counsel for Ms. Tuvarez moved in Housing Court to sorike the
sealicd rocords and dismies the Perition. On December 15", tic lyought a mntion befors this
Court to demy fhe People’s motion to mseal or, in the alternative, To reseal reconls. The
People did not refitte any of the procodural history or the substantive {ssues raiged in counsel’s
moton. Their sols vontention was that Ms, Tevarcz hod no standing to oppase the unscaling of
the defendsnt’s reconis,

Although the Cowit was aware at the time it signed the Novomber 12 order that
the recards were sought for a pending evictivn prucesding, the detailed procedural histery reeited
shove was made clear only when Ms, Tavanre filed ey motion in this Court, The following facts
were pressated for the flrer time in that motion:

1. The People had already disclosed sealed dosments from the defendant’s oasc to the
landiord to put him on notlee of his obligations pursuant L RPAPL§6711 and 715, without cout
authorization.

2. ‘I'he landlord had in Tam published these sealed documenls by alfaching them to his

Pehition filed with the Housing Court to initiste the eviction proceeding, withont court
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autlpy zation.

3 The Petition contzined no allcgations of illogal use of the apartment other than those

P e e o L

underlying the defendunt’s youllfisl affender adjudication.

4. Although the People hud asxerled that the recornds were necessary “to complete &
trigl,” in fact no trial had eommenced in the aviction prucoeling.

5. The motion to insesl had been made only afler My, Tavarez’s attorney discavercd that
the eviction proceeding had been initiated with copies of seuled ducutieis.

6. An issue existed 22 to whether the defendant had been properly served witliintice of
the motion to unseal.”

Those facts, unchallenged by the People, contradicted the court’s original

uniderstanding of the facts which precedod its signung of the unsenling onder on November 12%,
including ihe relevance and pecessity of these secords to the eviction proceeding. Finding theee
factual nconsistencies tn e impurtan! and disturbing. the Court decided. sua spontg, io
reconsider (hat order. Ceonlionted with analagous situations, other courts have also reconsidered
their orders. In Matter of Dond), 63 NY2d 331, 335 (1984), fle Cowt of Appeals, addresging an
ymsceling motion under CPL §160.50, noted without negatlve comnment: “An order, decluring
fhat the Grievance Committes was a "law enforcament agency” entitled 10 the recnmils . . - issusd,
but was inornediately recalled by the Judge [Who] reconsidered - .. and denied the gpplication,

subjest to renewal"” ‘The Courtin People v. Canales, 174 Mise 2d 387 (8. Cr, Bx Co. 1597}

IGPL §170.35 makes no provision for an ex parte motion, unlike CPL §160.50 which
povides for a law enforcement agency 1o proceed EX parte. A affidavit from Ms. Tavarcs slaloy
that the defendant hies ot resided ar her apartment sinee his arrest. Her alinmey assumes (bl Lae
was in state cusiody end argues that the People should heve besn ahle in delermine bis lucatiuw
and properly serve him. The defendant’s attorney was not served. The Peopie have neither
confirmed nor refuted thase allegalivny,
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alap reconsidered its order to unsenl recurds pursuant & CPL §160.50 for use in eviction
proceedings under copditons similar o sz e presented here.? Upon baing made fully aware
of the facts which preceded the People’s motion, the Caugalas ronrt entertained motiona and oral
arpuments and then vacetad its prior order. It noted in particilar that the People’s failure to statc
in their eriginal motion “that the reoards already hed been provided (o the landlord and filed in

Housing Court , .. tnncccssatily complicated the situation and lad ta (his Crayrt’s issuance of an

. e

unsealing omiler willwnt having all the rclcvant facts.” 1d. ar 389, fn, 1, See also Matter of Van

Leer-Greenbery v. Mascarn, 87 NY2d 556 (1996) (under “mususl developmente” where court
orally dismissed felony charge for legal insafciency of grand jury ovidence and pllowed
defendant to plead guilty 1o misdemenmar charpe Liut then §lod written moticn gustaining felony
and allowed defendant the oppertunily to withdraw plea, reconsidcration of dismissal held not an
Improper exercise of judicial authority).

Acnordingly, the instant matter Was confarenced and alfirmations and briets werc
accepted from both sides on the (actuat snd substantive issuss involved, To light af the Court's
desision to reconsider its order, the progedural issuee of gtanding or notice were not teached.

The Housing Conrt proccedings Were adjourned pending this Court’s determination on the use ol
1he: youthful offender records, On Moy 11, 2004, the Court signed an order 1o tageal the Tenonds

in weeardance with the following demsion.

*In Cenales, the defendant and her son were arrested in defendant’s apainent pursuant to
a scarch warrant. The son pled guilty, A few months later, the People seni 4 denand letter to the
landlord, atiaching the falony complsint and police reports. Twao munllis Tater charges against the
defendant were dismissed and sealed. A year after the meidenl, eviction proccodings Worc
commenced by o Petition 1o which the sesled records were anocs al. Connsel bronght a metion
to strike the sealed documents in Fousing Coury. The Peuple: Oren branght an gx gacds mnscaling
order in Supreme Covrt which stated that “unseating would pernil the proseeding te confinue
which 18 presently in the Civil Conrt.”
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“AYL officidl records and papers, whether on file with the court, a police agemry or
the division of crimival justice services, ielating to 2 case invelving o youth who has been
adjudiceted 2 youthful offender, ara con fidential and may not be rade available o any pevson of
publio or private sgency” except whors sperifically required or pormiticd by statute’ or "upon
specific authorization of the court.” CPL §72035. The Peopls donat allcge thot they ure one of
{le agencics exprossly allowed neodes without eonrt order, nur Jo they allege that a cowrt order
wits soucht, much less gremted, prior to publiehing the records (o the landiond. Instead, they
present twa arguments that no such order was necessary in this case They (wiler arguc that, in
any eventl, the use of these Jocuments ngonst a person other than the youthful nffendw does not
contravene (he intent of the statute and, finally, thet youthfirl offender records should be afforded
less protection than cases lemninated in favor of the accuscd.

A

‘Tuizially, the People arguc thar their office s ot prohibited from praviding the
landiord with copies of documents from its filos™ beganse CPY, §720.35 makcs no reference to
their agency’s files. "Lhey comrass CPL §720.35, which exproysly refert to files of “the court. 2
policc agenoy ot the division of criminal justice services™ with CPL §160,50, winch refers to

files of “thc division of criminal justies services, any court, prlice spency, of prosceutar’s

1CPL §720.35(2) allows for diselosure withoul s e for & request to stay sesling and
without the necd for a court order, unlike the gealing provisions ol CPI. 160.50, for specitie
purposss, such as “cxooution of the student’s sducatdonal plan, . . . suGGEsS fal achaol adjnstment
and reentry into the community,” and only to specified individuals o votities, such as the
“designated eduoational official of the . . . school in which the youtl is surelled 2s a student . - .,
an institution to which such youth has been comrmimted, the divisiun of parale and a probation
department of this state, jand] the sratewide automared onler of prulection and warrant registry.”
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office.”” They conclude that their “fles are nol vealed and therefore any dacuments contained
therein may be used in the liupation of the drug holdover.”

The felony complaint is clesrly 2 documenr which ie filed with the ¢ourt. The
laboratory report, propery clerk voucher and arrest records are kept in police and court files, both
of which are expressly reterred to i The statute. Lhus, the People’s argument would lead 1r 2
situation where some copics ot the same rocord would be confidentinl by statute and othets
disclosable, simply begause they retain copics in their files of doeuments otherwise mandated to
b sealed.

Rimilar rationales for circumventing ather confidentiality statutes have boon
firmly rajected. In Matler of Todd H,, 49 NY2d 1022 (1980), e Coart addressed former
Family Cowrt Act §753-b which provided for the destruction of fingerprints, palmprnts or
photopraphs in cerrein juvenile delinquency cases, but did 1ot address arvest records. The dissent
argued that while the court could expunge the arest record in its own fle, It had no power to
order the police department (o deetroy its copy, The majoriry rejecied this argument, stating

we cannol agrec that a statute, which . . . provides for the destruction of...

rccords if the charges arc not sustaingd, novertheless pemits the polico to rofain in

their owa files some of the arrest records, cssentially copics. . . - Tho point is that

the stistma will remain 28 long as the pohce prescrve any regord of the arrcst oo

raaticr what the rmpetus,
1d. al 1024, In Matter of Alonzo M., v. NYC Dept of Probation, 72 NY2d 662 (1988), the
Conrt held fhat “aeparately maintained records™ could not be nsed o gireumvent FCA §375.1(1),
the purdie] statute ke CPL §160.50 fn juvenile delinquency cases {erminated favorably to the
accuged,

1t is of no conscquence that the source of the amest and prosecution data . . _was

Probation's own . . . records, Indeed, this makes maiters worse and mors
dismirbing because it unrmagks a concededly regularized Big-Brothor=liks evasinn
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of the praphylactic law itself and of particular sealing orders. Thig andacious

wiglation of petitioner's stafutory rights - and apparcnily those of countless others

_ in muintaining scparate "ungealed” fles cannot be blinked - and certainty Tt

by a strained statutory interpretation, That would he taming the "blind eye” and

would wrongly priucs the Techation Department above the law. Even laudable

zoals and helpful ouls cannot justify forbidden meatty
Id at 66U (eltations amitted). B algo First American Corp, ¥- Al n, 2 F Supp 2d 58, 62
(DC 1998} (CFL §160 50 "would he cvisserated if doguments in tha prssession, custody o
comisal of a protocted individual co uld L froely discovered while duplicales of the samo
documens in the possession of New Vork law enforcement agencies are under s=al”)y, Brown ¥,
Pasgldomo, 127 Misc 2d 700 (8. Gy, Exie Co. 1985) (record of conviction subsequently reversed
and sealed could not bs disclosed To insurers BY Deparunent of Moter Vefucles even though
DMV iz not one of the anupacrated agenoies whose files ure sealsd under CPL 5160.50).

gtats Farm Firg and Casualtv Co. v. Rongigrno, 237 ATY24 31 (2d Depr 1997)

specifically dealt with socords uf a youthful cffender adjudicalion. Tn that casg, the ipsurer,
whose raotion to unseal the plea. all ooution had been denied, sotght the contenls of that plea
{hromgh a noties to admit. Holding thal a youthful ottcnder could nos be eopnpellcd to divalge
the contents of the confidential recoris, i cowst reasoned Lthat

(i}t is illogical to concluds thas there is a distinction berween the confidendiality of

Ihe: pliysical records and papers, as oppused to the informetion they hold. To

attach spcoinl significance 10 physical recouds and papets, when it fe only (he

s Frmation contained in them which conld Le of intcrest or probative value. ..

wrld be, in the most literal gense, to plice lorm over substance. Sound polity,

good law, and rational thought canmol st on such sophistry.
14 at 35, Seoo also Matter, of Dillon, 171 Mise 2d 665 (Massau Co, Ct 1997} (rejacting Peuple's

argument that infulmation in therr files, aequired prior W the youthiul offender adjudicalion,
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remained public after the adjudication)’

The same reasoning 15 applicable in the instent mater. The clogk of
confidentiality pertains 1o the cantents of records cncompassed by the statule, notta thelr
physival location. Therefore, this Court helds that the prosseutor cannot publish its ovm copies
ol nlherwise confidential dscuments without prios approval of the court merely boeanse CPL
§720.35(2) nakes no explicit reverence to their files.

B

The Cours also rejects the People’s argument (Lt (e lahoratory analysis and
property ¢lerk vonchers® are not “official records or papers. CPL §720.33, like CPL §160.50,
pertaing only ro “official records and papers,” a categary which has been defined us "hroad anl

inclusive,” Matter of Dondi, supra at 337, There is no “bright Time rule” which states that

5(pges interpreting the statute as nol giving the court pawer 10 unseal the People's files do
not 1aad to a contrary result. bor example, in Rillon the cour denied the People's request to
umseal their filea. It reasoned that sinee CPL §720:35(2) did not Bt the prosecution, it had ne
authority to gragt such an order. Having authority over its own files, however, the coun prdered
fho unscaling ol some of the oourt records whils retaining the confidential status of the
remszinder. ‘While Dillon did not explicitly address the Issue of “copies,” the clear implication
was that the People conld not discloss records trom ils own filee which were sitaply duplicates of
those sealed in the court file.

#The People requested unsealing of “the voucher, lab and criminal caunl camplain, and
other related documems.” As To the complaint and arrest racords they arached to the Honging
Court Petition, they conceds that the former is an “official” record and make 1o reference o (he
lamcer.

7 The Peaple cits tn Carchioll v. Hoberman, 31 NY2d 287 (1972) to support this
proposition, altwugh Gy du oot disenss its relevance. This Court does not find that casc
dispositive, In Cacchiph (he Courl was nol xddressing au ungealing arder bt rather the
discharge of an employee who failed o divolge Lis youthfil offender adjudication o his joh
application. Txmizsal om that ground way found W be wijustified sinee the failure did not
congtinuie wiTlfiul misrepresentation. The unly applivabile iefecence to the issuc at hand is found
in dicta in the concirrmy apinion which notes thal CPL §720.35 “by its express teimus, is
yesfrictad i the prfic recorls af (e adjudication.” 31 NY2d 287 at 297. This conewTencs,
howeves, doss not discuss what constitutes a “public record.”

-
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everylling in the People’s file e on “official” ducument, Llarper v Angiolillo, 89 NY2d 761,
766 (1997). However, this ferm ¢learly encompasses records which prs “integal to both
[defendapt's] anest and his prosecution.” Matter of Dondi, supgs ar 338, This Court notes (il
while CPL §720.35 refers to official gacords “relating o a vase,” CPL §160 50 refors to official
records “Telaling Lo the arrest or prosecution.” If any impurt chenld be afforded this difference, It
would be that the youihlul offender statute contemplafes 2 mote {uclnsive defnition.

Labaraloty reporis of drug ot bailistic 1ests and properly vyuchers are documente
gencrated solely for law enforcement purposes to charge and prove criminal offenscs. They arc
not only probative of guill an the underlying chaxges, they are records shucnl which the gravamen
of the charges conld not be sustained. Accondingly, this Cowrt snds that they wers “urtegral” to
the prosceution of defendant's case, thus meeting the stapdard et forth in Matter uf Dondi.
Therefore, they beeame confidertial records wpon the defendant’s youthful offender adjudication
pursuant to the exprass lengnage of CPL §72035.

The Court i$ not persuaded by the Peopls's attempt to distinguish these documents
from “official records” by chemeterizing them as investigatory or business reoords. The Feople
provide no aufhority o suppert such per ge exerpgons (o te canfidentialily statutes, As o the
{aboratury report, they rcly on Mptrer of Hyges V. Karassik, (3 AD2d 527, 598 (1st Dept 1578)
for the proposition that a tape rocording “made in the courss ulan investization doss not besome
an official record reyuired to be sealed ander [CPL §160.50] simply Lecauss it is maried in
evidence as an exhibil in the course of cripnmal trial” That raling, a(Tirmed withoui discussion
by the Court of Appeals, 47 NY2d 658 (1979), ia of limited value to (e jssne hefore this Court,

particularly after Mauer of Dondi, fupra, which on almest identical fucls lieid that a tape
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recording penerated under similar ciroumstances was an “offictal” record.® As the concurrense in
Hiymes pointedly noted, a “proper result is being obtained, akhough pefhaps through a strained
construction to achicve a salutary rosult. .. [[fnasnmch as this is a matter of first impresgion, wé
should do sa with tespect to ‘luleest of justics” rather lan with respeat Lo "offivial records." 63
ATIZd al 599,

Contrary to the People's positon, the prevailing view is that “[g]ealing also
lncludes evidence developed during the investigation that preveded the sctlon, if relared to the
arrest for its prosacurion or 1o the prosecution itself.” Preiger, Practics Comunentaries,
MeKinney's Consolidated Laws of NY, Book 11A, CPL §160.50, p. 713, Yee People v,
Hamijton, NYLJ, June 11, 1999, at 33, eol 4 (5. Ct, Kings Co.) (defendant’s statsments obtained
by investigators for prosecution and marked as grand jury exhibits were sealed woder CPL
§160.50), In any cvest, it is clear that Tabovatery reports arc documents penerated solely [
prosecution pirposcs. In fact, without the Iaboratony sopord, duere Gun e oo prosecution on
parculics charge, ghsent a sipulalion or watver by the defendant.

Similurly unpersuasive is the People's contention that the propesty voucher is
made in (e regular course of police business and therefore “more akin 1o buginess records than
nfficiat records.” The types of business records that comnts have held are not “official” records

are documents prodocad in the regular course of business by or for third parties for nonlitipation

purposes, People v, MeGurk, 229 AD24 395 (3d Dept 1996} (defendant’s Medicaid clam

NS LY

e

21 least one court has noted that Hynes v. Karaeeik msy no longer be good low atler
Dondi, Journal Pyk. Co. v. Office of Special Prosecutor, 131 Misc 2d 417 (8. Ct, NY Co.
19%6) (tapes in possession of special prosecutor of conversation of detainees, made in the couras
of an undercover investigation supervised by the Department of nvestigation aud inwoduced at
trlal in which defendant was acquinied, held to be subject to sealing order],

Sy,

ﬁl' .
1

10
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forms subrnilted o Department of Social Services); Mﬂwﬁmﬂﬁm Lept,
NYLI, Feb. 14, 2007, at 12 col 5 (8. Ct, Sufiolk Co.) (gas station vitlnlaps, made by third party
in regular course of surveiflance of premiscs and not ag part of fnvestigarion of nnderlying crime,
abzent information showing lape was integral to arrest and prosecution); Pritzker v, City of
Budgon, 26 F Sapp 24 433 (NDNY 1998) (nonstigmatizing military records greated prior to
commencement of oriminal perjury procesdings); Penple v. Roe, 165 Mise 2d 354 (8. Ct, Bx Co.
1995) (records subpoenaed from banks and health care pruviders created and kept ag part of the
regalar corse of business for secking Medicaid reimbuw sement). In contrast, the property
vocher i8 a document goncrated by the police gpesifically tu show the chain of eustody of
evidenge in the prosecution of violalors of weapons and drug laws. Seg Eouptain v City ol NY,
2004 W1 1474695 (SDNY Junc 30, 2004) (UF-49 and other NYPD dovwuents identifying
nomagk of arrestess in antiwer demanstiations deemed “otficial records”); Barbour v, People,
163 Mise 2d 321, 327 (8, Ct, Kings Co. 1994) (“police Toports and docments ace pfficial recorils
or paperd subject 10 sealing").

.

Hqually unavailing is the People's ar pument that disclosure of the records did not
neoutravenc the purpose or epirlt of CPL §720.35,” wlhich is to "spars young adults who have
violated the criminal laws from stigma and dverse COTNCYUSIES that necegsanty flow from &
criminal convistion.” The Feople are not propusiny fhat the complaint, smest records, property
voucher and Jab report arc the type of documenis which we in nocious on their face and therefore
nonstigmatizing, Sec ¢.g. People v. Vroaman, 205 AD2d 733 (3d Dept 1994) (victim's blood
sumple, sought for usc in potemity suit; was not par of "official" record under CPL §160.50 asat
was 00t probative of cawsc or manner of death and had no besriug on identity of aggmlant and

11

GG~ ' -
i 820/210°d  EEY-L 0i0¥02281.1 831140 YlJoN Xuoig-ANST-Uold  Ud|p:pQ

p0=-51-120



QCT=15-2884 16:13 DELOITERTOUCHE

vhus wag nonstigrmatizing to acquitted defendant). Rather, they are assering that publishing the
recarde does not stigmalive the dofendant beeouse “the focue Is nol on Ly juvenile [but rather] on
the adult tenant of record and the risuse and illezal vee of the tenany's ApATin ot

At the putsel, it must be noted that the People's motion o unseil reyuosted the
documents for nse againsl the Jefendant ag undertenant in the aparinent dud tat he is a named
rezpondent in the evietion procesding. Tis failure vo appoas in Houging Court in respunse to the
Petihon presumably becanse he oo longer resides at the ppartment, does not rerenactively aller
the fact that the People published the cunfidential records fo evict him as well as Ms. Tuvaez.
To asscrt now that he was not "the focus" ix etied by the reality thet, if he etill resided in the
aparbment, he would be subject 1o forfeinue of hix resitence, clearly an Vadverse gongequence”
coplravening the intens of the stafute.

Nar doos his default on the procesdings in any way mitigate the damege dong \o
his reputalion when he was named in inerirginaving documents sent L LS landlord, published
with the Pelition and made part of the public record in Housing Court. Tudeed, sinee no court
order was raquesied befors these documenrs were made public, there kuts Lean na confral over
where and how far fhey may have been disscroinated. The potential damage Lo the defendant’s
reputation is preciscly fhe atigma the statute was designed to avoid In this case, whers the
defendant’s name hus alieady heen published, the People’s alternative reguesl 1o unsenl
docurnents with his name elacted comes too late lo avoid those ConseqUenceE,

Moreover, even i 4l Lhe outset the I'eople had intendad to eviet only M.
‘I'avarez, the use of the recorly wiiheut court onder in vielation of CYL §720,35 "would have &
chilling effect on the willinguexs af a charged youth to acoept aplea which includes his or ey

adjudicarion ag a youlhlul uilisnder. This contravencs the goals eet by the youthful offeude

1z
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policy." State Farm v, Bopgiorne, gupra at 36.

1.
Winle CPL §§160.50 and 720,35 are not inferchemecable statnfory seliemes,” hath

are soaling statutcs. Cagltol Newspapers ¥ Mevnihan, 71 N'Y2d 263, 768 (195%) {“[{be

youthful offender finding and seulenus imposed wyeiher constituie “yourhfil offender

adjudicativn.” - . . Tipon a youlhfinl offuder adjudicaton, all official records and papers must be

a8 s e e

-

: scaled.™) This Tanguage used by the Court of Appeals clearly refutes the Peaple's suggsetion that

i

P )
e

-~

fhe uss of “confidential™ in e youthful offender statute rather then “sealed” has sigmificance for
{l1e: issues before (his Courl.  The People’s reliznce on Peopls v. Galling, 110 AD2d 847 (4d
Dept 1985), for the proposition that the lerm “confidential” it CPL §720,35 implies aless
sweeping prohibition than the “sealing” provided for m CPL §160.50 is not porsuasive. While
the Couirt in Galline found that the difference in these terma wa3 not 2 meaningless dislinctian, it
dealt with the very limited jssue of the rewirn of arrcst photographs. Noting that the retum of
these photographs 1s mandated under CPL §160.50 but not under CPT. §7200.35, the ol Tound
that law catorecment’s retention and investigatory use of 2 youthiful ulfender's arrest photograph
o wis permissible. Emphasizing that it was sanctioning only this “internal” use inx police
investigation, tho court want on to rule that the production of the plistugraps in court and its use
at trial to Tefrosh a witnees' recolleetion was impraper wilhout a courl owder Thus, despite the
secmingly broad language in Gallina refied upan Ty the People, the distinction drawn i thar case

botween “confidential® and “sealed” was luniled lo 3 very narrow gircumstanca,

W Az 10 the specific differeness and sirilaritics between the two statuinry sehernes us (hey
! pertain to The izeues before this Coutt, iy are discussed =t longth infra, Iuall itwstanies,

N however, Article 720 is controlling amec jt, rather than Acticle 160, was the basis for sealing in

_ this caze,

A —

v,

13
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I,

Violation of sealing statutes has baen strongly conderned. “Usc of confidential
ipformation regarding 2 youthful offender adjudication, if improperly abluined, is noi pormitted.
... OPL §730.23(2) ismot to be construcd 45 but 2 minor obstacle 10 be easily oversome! State
Furm v, Tlopeiorng, supra at 35-36. See sbw Grern s, Gigliani, 147 Mise 2d 138, 151 (3. CL,
NY Co. 2000) (“Tt]hc unscaling of the records is oot sl {-cxecuting. The ability and willingnesa
of the Mayur _ . . to bypass the sealing safeguards, - - - o ignare the procedures For judicial
unsealing, and Jisseminare informetion comained in sealed rocords at will, prosents & fuestion as
1o the functioning, of municips) government of sufficiens imporluce to warrant 3 SUIHDAry
inquiry.”)

However, e scaling sratutcs do not provide senciions for the wproper relense of
confidential records,? The uke ul gvidence obtamed in contraventon of scaling statutes docs not
implicato findamental constimtional rights and cousts have oot favered suppression in piniinal
watices, People v, Potterson , 75 NY2d 711 {1991) (identification obtained with photograph
seyled uwder CPL §160.50); People v. Torres, 761 aTI2d 273 (et Dopt 2002) {zame}, Ot
adminisiralive proceodings, Charles Q. v. Congrantine, 55 Nv2d 571 (1998) (evidence
erroneonsly unsealed under CI'L §160.50 used in police disciplinary hearng), Mo have gourts
found & ¢ause ol welion for damages asa owil remedy. Maore v. Dormiy, 173 Mise 2d 836 (5.
Ct, NY Co. 1997), affd on olher grounds as modified 232 AD2d 471 (1998) (CPL §160.50)

Vanicki v, State, 174 Mise 24 149 (Ct of Clairas, 1597) (CPL §720.35).

Compare e SSL 422(12) (“arty perzon who willfiully permits [er] cnoourages the
release of any Uata znd information santained in the central Tegistet [of child abuse and
mnalweatment] ol permitted by this title shall be guilty of a claxs A inisdemeaner’)-

14
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There have been sanctions imposed, however, in pardeulatly egregious cages. Seg
c.g, Magter of Dondi, supra at 339 {recognizing that diemtssal was not & usual remedy even
where due progess rights were violated, nonctheloss dismissed attomcy disciplinary achen
pending for nine years on particular tacts of the case, including the atiorey’s cooperation,
contrition and othevwisc wnblemished record); Bielony v, INS, 355 F 3d 539, 551 (6* Cin. 2004)
(recognizing no cxclusionary rule in deportation hearings, nonetheless granted writ gobibitiny
e of yowhful oFfender records disclosed withaut court parnission “by sumeone in a posilion of
trust,” “Wo should never encowags anyoue Lo reak state law or violaia judicial orders. Nor
ghonld we encaurage [ths Depariment ol Homelad Seeurity] (o ignore how it acquires evidence.
- To deporl [pelitioner] would reward the wrongdoer,™)

The fact that the People in the instant case sought s cowrt order to unseal thesc
records after counse] leamed thar the eviction proceedings were based on confidential documents
does not cure thelr dlsrepard for the confidentiality statute, Even more troublimg, thoir
mnauthorized disclosure of confidential racords In this case to a landlord, without a prior court
order, 18 not ap isolated example, This Court decided a companion ¢ase on the grounds of
mootness in which the same practice had been followed, As disousscd above, Judge R. Richfer
wrote several years ago at length disapproving similer practices surrounding motions to nnseal
brought after records wers published without eourt order in narcotics eviclion vasey. People v,
Conales , supea.  The oxtent of this practice is not known since the issus is unly raised through
motions brought befors the Housing Clonrt Ly civil stlorueys or pro ge litigants, knowledgeable
cnough to question the legality ol seulel records slisched to the Petition, It is clear, however,
that to sesk imscaling orders aaly in the rure case where tha use of unauthorized documents is
discovered in othor venucs is unaceeptable.

15
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Jnn light of the assurances provided by the Bronx District Attamey in s letter w0
T agal Servicos of Wew York thal past practicc.s in this area are heing exumined and that proper
provedures will be implemented, this Comt declines to Inpose eancricms in this case for the
improper dissermmnation of confidential 1ecords witheut courl order.? I is muueasary, howover, to
«ed forth the appropriate legal standands which must be et in unsealing motions and to apply
thern (o the instant matter.
™.
CPL §720.35 explicitly allows disslasure of youthiul offender records upon (he
“gpecific authorization of the court” L this vespeci, it is stuctucally different from CPL
§160.50, which provides for a stay of gealing, as well s carsfully delineatmg specific persons ot
agencies to whom disclosure of scaled reords may be upproprizte, including agencies acting inu
law enforeesment eapacity upon & showing that justice requirss anscaling.? Beyond thege “few
narrawly define] exccptions,” Matter of Hyues v, Kucnssik, supra ot 663, duzelogure of racords

sealed pursusat 1o CPL §160.50 under & theory of a court’s “inbrent power” over its owm

tiThe authorily to sxcludc these vecords from the eviciion procesding or to dismizs (hat
proceading lies wilh the promding Houzing Court judge.

20PL §160.50 (1) (d) states in portinent part: “such records ehall be made availableta . -
(i) a prosceutor in any proceeding in which the accused has moved for an order pupsLant fo
cocdion 170,56 or 210.46 of this chapler, ur (if) 2 law coforcement agency upom X parle motion
in uny superior coutt, if sueh agency Aemonsirates to the satisfaction of The court that juslive
reyuites that such records be made availble it, or {iil) any state or local afficer or agemuy with
responsibality for the i1sauance of licenses to possess guns, when the nocused has made
application for such o litense, o (iv) the New Youk state division of parele when the wecused is
i parole supcrvision. .- and the arvest which is the subject efthe inguiry is one whichi aonmod
wrhile the aceused was undey such guprrvision or (¥) eny grospective erployer of 4 police officer
or peacc offieer . .. in relarion to un upplication for cmployroent . . . o (Vi) the prohation
department respensible for supervision uf the accuscd when the arrest whieh i= the subject of the
inquiry is ene which ocewTed while (e ecuscd Was under such papervision.”
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rocords ag scverely li.xxﬁted.. Maper of Josaph M., 82 NY24d 128 (1993); Matter of Dond],
supra. In conrresi, the exprase language of CPL §720.35 grants the Court statutory power 1o
disclosc confidential records of youthful offenders in the exerciee of its discretion, without
restricting that discluqun: to spocified mndividnals or entities. The siatute 13 allent, however, ag 1
when gush auﬂ:mﬁzation should bo granted,  The Court of Appeals, while not gpacifieally
addressing youthful offender records, has arficulated 2 genorsl standard Sor the exercise of
judivial discretion in flisqloghg ather typss of confidential records.

T‘h-: ﬁ-m-uewark for any cxcreise of the court's uuthnnty to disclose contidential
maiters “by its v:.-.-,ry;fulun.‘:, uwoive[r.] fhe halandin g of uumpctin_g mIere:stB” Maﬂg,r_o_f_‘.lii.!l
Cnmmgmcntigl;g, i:;g' 3 v Hl..lgilﬁ, '?.4- WY2d 676, 628 (19R9) (ur.aﬁ-ng t..;r disclusing weoords of
civil pro:eedjngé),t ‘ ='_I:h|: rul;- of secrecy is mol absoluly unl in Lu: 'd_}édi.éiiurj ol the trial conrt,
diselosure may be duected whemn, ﬁa .a hﬂmﬁg ofa publil:: iniarf-wim dinlosuns ugainst e |
one favoring secrec:,-',‘ the former .nurwelghs the lumar.” Mw&
Cua,, 58 NY2d 436, 444 (1943) (disclosure of grand jury minutes pursugnt to CPL §190.25),

llowc;n:r. the mere reeital of a strong public interest in diselosurs 12 not sufficient.
“There must also bs a sicong showing that the confidential Tecords are necessury and gssential to
meeting the competing policy necds,

[Slincc disclosurs is “the exception rather than the mle,’ one seeking daclosure
first st demanstrate a compelling and particularized need for access. However,
just any demenstration will not suffice. For it and the countorvatimg poliey
eround it reflects must be strong enough to overcome the presumphion of
confidentiality, In short, without the initia} showing of a compedling and
parficularized need, the quesiion of discrotion nocd not be ronched, for then there
simply would by no policics to balance.

' Id. at 444 (citations omiticd) (despitc public’s strong wtorest in county’s recovery of civil

damages in tax frand litigation, motion failed to identify “what made it impossthle for the

17
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Djetrict Atrorney to cstablish his ease without resert 1o the minutes, Witheut heing provided
with such particularizefion, nisi priue, of course, was hardly in a position Lo apgraise the
applicslian intelligently.”) Sce algo Matter of the City of Byffalo, 57 AD2A 47 {44h Tlept
1677), app dn 42 NY2d 802 (despite stronf public interest in possible eivil lirigation Lo revanp
irpropecly disbursed public funds for “no-show jobs,” no ghowing “that sources other than the
Grand Jury minutes are inadequate to provide the information which the eiry seeks™).

Fuiher clarifying the standard for pllowinge public interest in disclosure 10
override a poliey of secresy, the Conrt in Maiter of Dondi, supra, required 2 “compelling
demongtration, by affitvaation, that withaud n unsealing of criminal yocords, the ends of

protecting the public . . . canaol be aceomplished ™™ Meteover, “tho roquest must set forth faets

in Pondi, the Courl beld fhat the provisions of CPL §160.50{1 ){(d){i) did not apply
gince 2 Grievance Comomller seeking racords for use in an atiomey dizciplinary action wag not 2
“|aw enforcement agency.” Disclosure of jevards sealed pursuant to CI'L §16U.50 hos genecally
nnt been oranted 10 nonlaw enforcemen|. sEcnuiss where other neans to obtain the information
exist. Matter of NY State Police v, Charles Q., 192 AD2d 142 (3d Dept. 1593) (vo indication
+hat viotim and her foster marther were umaviilulle w testify at police disciplinary hearing);
Feyyeria v, Polladium Realty Pariners, 160 Mise 2d 841 (8. Cr, NY Co, 1994) { other souress
of information availeble and mere relevance Lo {ssues iu vietim?s olaim In tort action not
sufficient); Matter of People v, James M., NY1J, Apr. 14, 1957, 2t 29, col 4 (8. Ct. Bx Co.}
(no faots showing investigation eoutd not have heen completed o that information not gvailable
by conventional investigation given affdavils that witnesses available to testify af police
Gigciphnary procesding and that one witness had not bren contaceed by pelive depertraent);
People v. Davis, NYL), Aug. L, 1996, af 26, col 4 (8. Ct, Qns Co.) {(vu facts showing
informafion could not be reconsiructed from other sourees of that wifiioul unsealing Feople
wonld be forecloscd from bringing Article /8 proceeding); Peopley. JocephI.., WYL Muy 27,
1992, at 25, col 3 (5. Ct, Bx Co.) (no showing that recard contained releviml infopnation not
utherwise available for vac in disciplinary procecding, noting that Transil Bolice Depatment had
wlficen puesent during procecding who hod full newledge of mial testimony); Malier of Pegple
(MLL), NYLJ, May 22, 1902, &t 24, col 5 (8. Cf, Bx Co.) (despite relevancy of infommation W
il claim, ather sources availobla; nequitied defendant, plalnmiff end other witnesses suhjest o
subpoena and soveral had been depoged). MoOrSover, the First Department by revently held that
wven a party who could be considared a law enforcement agency entitled io gealed revords under
CPL §160.50 must “domonstrate that iis investigation would be frusrated if defeudant®s records
wore to reranin son)ed” and denied unsealing where the agency had “enffirien| informalion o
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indicating that other ovenues of investigation had been syhansted or thwarted or that it was
probable that the record contained information that was both relevant to the investigation and not
otherwise available by convenrional investigative means.” 63 MY2d st 338-0. Matger of
Abram v. Skolnik, 145 AD2d 407 (3d Dept 1992) {disclosing records of cominal prosecution
for failure to pay seles and fupl taxes scaled under §160 .50 for use in tax assessment
determination where key trial witnessss either deceased or unavaileblc and gertain records not
alherwise nvailahle), Mmﬂug_mmmmmw
151 Misc 2d 695, 702 (8. C1, NY Cu 1986} {disclosing records sealed under §160.50 where
$pecial Prosecutor, unzble afler more (han (hrey years o find evidenes odmr than sealed teourds
for use in diseiplinary proceeding, asscrred that “an investigation taleen at the present time would
he fatile bacause the recollection of witnesses is stale and some have been convicted of related
crimes and thus are not disposed to cooperate with the poliee™),

Applying the “compelling and partoularized” sundard epuneiated in Suffolk and
Dond, the lower courts have denied *‘specific authorization™ to diselose youthful offender

reeords purseant to CPL §720.35 where there was no showing of 2 compelling, public need

eufficient to override the interest in confidentiality, People v, John K. 174 Miso 2d 540 {MNassau

[H IR

¥ (LR T T
Clo. €1 1997) (confidentiality oniweighed any pocuniary or cconsimic mtcrost of homeowners' duh B2

insier); or where that sheewing was not safficiently particularized, People v. Whitehnvst, 167
Misc 2d 383, 384 (3. (U, Qus Cu. 1996) (assertivms Hral “infurmztion is necossaey fos
invastigative purposes relative W the defendant’s havkrosnd, amd possibly rebultal during the

penally plase ol ihe uial .. ae fae orcr teauonis and nelmlons to overeome the legisladvely

conduct a therpugh mvestignhon, incloding interviews with defandant snd aceess 0™ allegad
witnssses. People v. Auonvmene, 7 AD3 309, 311 (lst Dept 2004),
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anthorized confidcntiality of thosc records™); oF where There wers other avenues pvailable o meel
the countervailing public need without rceort to tho youthfu! offender records, Enople v,
Waatlen, 289 AD2d 1023, 1083 (4" Dept 2001) (hers, {t cannot be said that the courd abused it
disererion o refusing o unseal (be: victim's yemthful offender file, particnlarly in view of the fact
thar the victin's testimony was supported by 4 videotspe ulthe evonts™); Yag Loon v,
Moskowitg, 172 AD2d 749 (2d Deps 1991) (denying maotion 10 unseal for homeowner boing
sucd in civil eourt by defendant’s givliriend whers other sources available); People v. Ramos,
185 Misc 2d 277 (5. Ct, Bx Co. 1992) (denying digoloaure of the gomplainany’s record to
defendant in 2 pending acdon winoh cencerned the same wnderlyinp facts for which defendant
was #rresied); Peppley, TK,, 137 Misc 2d 394, 398 (Suffolk Lo. Cf, 1987 (denying insurance
compuny’s totivn o onseal hecmse aral depositions and testimony by non-party Witnesses
available).

Given (he slyong pulicy for seorecy embodied in all of the confideafiality statutcs,
the “compelling and particularized™ stantind articul aledl by the Court of Appals cammot be met
in mere boilerplate langaage, “Conclusery allegations that the svidence i ‘relevant wd
necesaary’ and ‘will asaiet fagencies] to fulfill [a] sawtory obligation’ are prievously
inedequata,” Mawer of Mew York Stats Folice Charles €, 192 AD2d ul 146.
“(“haracterization of the information as being “both pertment znd necessary’ is simply that, 2
characterization.” Peopla v. J.K., gupra at 398, See also Penple v. Apthony R, 170 Misc 626
(Nassau Co. Ct 1996) {In order to properly investigate these allegerlons, it i necessary 10
revicw the information contained in the Wade investuzarion file” was an “unsupported,
conclusory statement.” insutticiont to warrant diselogure of sealed files to the Follee Deparmment
invostigating allegations that officer filed fhlsa reports or testified falsely in heanings), The
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factual allcgations required by case law ensble the eourt L ruake an infarmed docision regarding
nncealing reevads as well as to failor disclostre as narrowly as pussilile. As the Court noted in
Watter of Rixtrict Atprney of Seffolk Ca., suprs at 446, “the conclusuy penerelizations 10
which the application wus vonfined Jeft the conrt without any rationale by whitdy it could
minimize any invasion of secroy by narrowme it to the essential. Instead, the courl was
confronted wirth a choice belween an arinformed wholesale grant oz nons at alk™ When the
“compelling end particularized™ standard has beon yact by prasenting the eourt with all the
relavant facts rather than canelusory statements, the court is then able 50 male 20 informed and
tailored decision as to the dlsclosure of records ol & youthful offonder. Sce e.8. Matter of
Dillon, gopra at 671-72 (disclosing flony complaint and jndictment, noticcs of eppemancs of
enuniscl, hanscript of arraignment limited w0 plea enered and upprarance of sounscl, transeript of
proceeding where connscl roquosted adjoumment, photocopy afback uf conrt jacket, and Chief
Cleck s Totter indicating date of aragnment; denying diselosure of Incation of offensc and home
address of witness given that People had winesses who could Testify to same; denying use of
sdjudication sud sentence); Eeople v, Scote, 134 Mise 24 221, 226 (5. Cr, Kings Co. 198G)
{*youthful offender file of the comylaining witness horein 1s to be unsealed to afford delcise
counsel an oppermunity o learn L underlying fasts. The regord ie then 1o be tesealed and
counsel is directed not to quastion [hes wilness as to the fact of the adjudication itself™)
V.

Tn the instant matter, the Prople stated in their original motion that unpealing was
required beonuse “‘these recomls conrain informaution relevant to sad cviction proceeding in that
the eite of the alleged eriminal ogourrence i ths location from which an eviction of the tenant . . .
iz sought.” "Lhey recite that it “4s in the inferesl uf justice to ovict persons who use o ailoyw the
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usc of residentinl or Tetail preraises as nureotics warchouses and Memries . . in order to osterd
these promises to the housing and eommercial stocks so that they cun be lived and worked in by
law-abiding persons,” a3 well a5 that “it is n the interest of justice thzi the Huusivg, Courrhear
and soo oll the necessary evidence wo decide if an eviction should oaour. Clearly susicly, by way
of the statutes in the RPAPL wants to remove this type af illegal drug activity from rexidential
aprartment buildings.”"

This Court agroes that there is a strong public interest in protecting law-ahiding
teuants from the illseal use of premiscs 33 contoruplated by the Bawdy-house laws, Laudatory
thaugh thess gensralized aims may be, howaver. the tarms “narcotics warehonses and factories”
and “this type of llegal drug activity” arc conclusory and must be supparted by compelling facts
(o show the nexns hetween the acts underlying the erimmal procesding snd the basis for the
eviction, Nol zvery dllegation of ding posscssion in a residential spartment, while prohibited by
the Penal Law, Tises o the level ol an ¥illegal trads or manufacture or other illcgal busincss”
prohibited by the Buwly-honse laws.  “For cxample, the personal use of illegal drugs within a
premise, even if hubiluel and custouy, Joss not sanstitate en illegal use . . . becausc such
sonduet does net 2mouns 1o 2 commereial artivity or eules isa? 1165 Broadway Corp. ¥,

Davana of N.Y. $poriswear, fne., 166 Misc 2d 939, 944 (Civ. Ct, NY Ca. 1993). “Tu [ind that

MThe People’s ropested use of “the intereet of justice” is presumably based on languzge
in CPL §160.50 (1){d)(ii) which provides for disclasure 10 parsons acting in the capacity of law
ciforcoment where “justios roquines.” As discussed in Section IV, thers is no paralle] language
in CDL 720,35 and disclosure of youthtul offender records raust mect the “compelling and
particularized” standard srticuloted in Suifolk and Dondi, Whether 12w enforcement agencies
sccking disclosurc under CPL §160.60 have a lower bugden is not a question pefore this Cowrt.
However, tho mere recitation that unsealing is “in the inrerest of justice” without facts
wlcmonsirat| ng| thet its investigation would be fruswared” without ke records would be
insufticicnt to warrsnt unsealing even under CPL £160,50 (1)(c)(iD). People v. Anonymous, 7
ADZ ot 311.
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the tenant s using or permitting a housing aceotamodation to bo used for én illegal or immeral

purpose, it must appear that the premises have been hused' for the unlawful purposes, and this

jmports, not an isolated act, but some meagure, GVen though bricf, of continuity end

panmence.” 190 Stgnton Tne v, Raniiagn, (0 Mise 24 224, 225 (Civ. Ct, NY Co. 1965). Ty '-i':'
. W \Iél"

The allegatipns in (he instani cass are (hat the “pulice ofTicers rewoveed [lwo e T
loaded firearms] on the fire escape outside of [the apartment and w0 orher weapons], # large o f‘.

quantity of eocaine, and plastic haggies inside.” Altbough the weight is not spocificd, it uppary

n
10 have been sufficient {0 suppost the presumption of an intent (o sell. Cougled wilh the fan ok
packagiog material and weapons recovered from the premises, the information in the sealed I,-‘.. oy s}
1ecords appears 1o be relevant to @1 evicton proceeding purswnt to G Buwdy-houses Laws. 3 p A
Cer b
While the records of this prosecution may be relevanr 1o the Housing Court ! R i
5‘ ' F.I_r- . \';‘:.‘
proceeding, mere recitation that “[dhe files from the cririnal prosscution are nacessary” bege the ( AT
A
question. Notgaly abgent iz any factual showing that “other avenues of invesigation had been e .
exhousted ar thwatred or that it wag probable that ths record contained informarion thar was both SN &)
bty et
rolevant to the investization and not otherwise oveilable by conventional investigative means, 1 Ce e
Magter of Dondi, gupra at 332.7 v T 4
- B
The People cite o specific efforts made ta dissover whether any ndependent RO
juvestigations of these promises cxist showing prior or subsesquent incidends of llegal use. [ n‘ y
Presumably this apartment was the focus of previous police investipation sine, as steled i the E . "
5The People’s further recitation that “witheut the unscaling the ‘ends of protecting the Mo
public’ cannot be met and they would be foreclosed fiom bringing/proving eviction” and that “in e
order to remaove the tenent of record and any other antawful ocoupants from the subject premiscs, L
the Petitioner must prove, by 8 proponderance of the evidence, that the premises have been used " .
far an illepal buginess or frade® doos not ours this lack, These are boilelate generalizations R
coupled with e statement of the law which is applicable to all narcetics eviction procecdings. e
1! ) T
23 E " u‘!,. .'.IL:: '
x ';s , :."
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fir=t time in the People’s Allirmation in Opposition, 2 search warrant was issued for this Jouation.
The precisca may have been Lbe subject of other complamts, investigations, arrests or
prusecutions of other {ndividuals resolting in wasealed records. Witnesses may exist who could
tesify regarding illegal narcotios activily at this Jocation. The People bave not addressed these
issues, nor have they represented that such testmony would jeopardize (L safely of confidential
$nformants or indercover officers or prejudice cngoing mvestigations.

Morsaver, gven if he wcfs undetlyng the defendant’s ynuthful uffendcr
adjidication werc the only available evidancs of illegal businees ot irud o these premises, the
People’s motion to unseal failed to ser forlh facts to show that these acts could nol bo
reconshincted from other sources, withou! resurtio the scaled records. As cuunsel for Ms.
Tavarez noies, “the Distriet Attormey does not tell us whether the arresting offieer(s) can festity
to indicia of iflugal activity.” Only in thetr Affirmation i Opposition do the People bizgin to
address tbis issne us negards their need for the lahoratory report and property vourhicss,

«(ymvenience alons will not justify an unsealing.” gtter of Dondi, suprs at
33y, Use of confidential documcnts wmeraly to take a shori-cul or avoid 2 thorough investigation
is insufticient to warren!t breaking the scal of confidentialily. See ¢z, Anthony B., iupra 2t 630
The People have failed 1o nffer a “compelling and partiewlarized” showing as to how the sealed
records in the insrant cAge 316 NOGESSATY and casentisl 1o protecting (he public from the evils
which the Bawdy-house Laws address. There hat been a dual fiilure to inform the court whaether
thers was any evidence availuble ather than the gllegations in the sealed records that the subject
apartment was being used {llepmlly and whethor there were any independent gvidenee or
witnesacs to support the activitias ulleged i this sealed complaint. S Penple v, Cannles, supra

at 391 (unscoling denied where ‘nn showing 28 to why ungealed records wl tenant’s son waould

24
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ot be sufficieat or whother thers were po other witisassos, incinding other Tenants o the afficors
whea executed the scarch warrant, who could Lestify about parcotics activity in the apariment.”)
Had the proper showing delincated sbove been met initially, tho ltemative of Telzusing s0me or
ail of the recurds with defendant’s name redacted could have boen considered. It iv, however,
unagceptable W leavs the Court ta conjectars oo these points. Based upon the Penple's failure to

et the necessury standavds, the records in the instant matter have been resealed.

This constitutes the decision and order of this Court,

Dated: Bropx, New Yrk
Sepleraber 27, 2004

23

gee-4  §a0/020°d  EEP-l nlioynzzalll

891440 YIJON XUOIG-ANST-LOJS  Udgp:p

pO-51-130



