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PRELIMINARY STATEMENT


Plaintiff Property Clerk, New York City Police Department, brings this action against defendant Jane Doe pursuant to New York City Administrative Code Section 14-140 and Chapter 12 of Title 38-A of the Rules of the City of New York.  Defendant moves to dismiss counts one and two with prejudice pursuant to CPLR § 3211(a), on the ground that the Court lacks jurisdiction over defendant due to improper service of process; CPLR § 306-b, on the ground that plaintiff failed to properly serve process within the requisite time period; CPLR §§ 3013 & 3211(a)(7), on the ground that plaintiff has failed to state a cause of action; and § 3211(a)(1), on the ground that a complete defense to the action is founded upon documentary evidence.  In opposition, plaintiff argues that the motion should be denied as untimely, that the complaint is not vague, and that any errors are merely clerical.  Plaintiff also cross-moves to amend the complaint, but fails to submit any proposed amended complaint or affidavit of merit.

STATEMENT OF FACTS


The Court is respectfully referred to Defendant’s Memorandum in Law in Support of her Motion to Dismiss for a statement of facts.
ARGUMENT

POINT I:  THIS COURT LACKS JURISDICTION OVER THE DEFENDANT BECAUSE PLAINTIFF HAS NOT SERVED DEFENDANT PROPERLY WITH PROCESS WITHIN FIFTEEN DAYS OF THE EXPIRATION OF THE STATUTE OF LIMITATIONS AS REQUIRED BY CPLR § 306-B, AND THE COMPLAINT SHOULD BE DISMISSED WITH PREJUDICE.

A.  Under any jurisdictional predicate, including in personam and in rem, plaintiff has failed to serve process without the state properly under CPLR §§ 313 & 314.


Defendant moves to dismiss the complaint in its entirety because process was not served in accordance with New York law.  Plaintiff argues that because the Court may have in rem jurisdiction over the subject vehicle, proper service of process on the defendant was not required to establish jurisdiction in this action.  Plaintiff, however, appears to conflate the two requirements for obtaining jurisdiction over the person or property of a defendant.  To establish such jurisdiction, plaintiff must show both a basis of jurisdiction, also known as a jurisdictional predicate, and proper notice, or service of process.  See Weinstein, Korn & Miller CPLR Manual § 3.03.  A court has a proper jurisdictional basis to hear an action only if it is specifically authorized by statute, and if applying the statute satisfies the constitutional due process concerns of minimum contacts.  See id.  The traditional predicates are in personam, in rem, and quasi in rem.


For the purposes of this motion to dismiss, the basis of jurisdiction is irrelevant because the defects in service obtain under each jurisdictional predicate.  Plaintiff has chosen to seek a declaratory judgment in this action under CPLR § 3001.  An action for a declaratory judgment is the accepted form of proceeding for N.Y. Admin. Code § 14-140 claims, see Property Clerk v. Jacobs, 234 A.D.2d 96 (1st Dept. 1996); Grinberg v. Safir, 181 Misc.2d 444, 450 (Sup. Ct. N.Y. Co.), aff’d, 266 A.D.2d 43 (1999); Property Clerk v. Hyne, 147 Misc.2d 774, 777 (Sup. Ct. N.Y. Co. 1990) (noting that “all forfeiture actions brought by the Property Clerk” are “actually … for declaratory judgment”), and the Property Clerk has argued in previous cases that personal service upon a defendant pursuant to Article 3 of the CPLR was required, see, e.g., Property Clerk v. Mason, 145 Misc.2d 1059 (Sup. Ct. N.Y. Co. 1989).  Indeed, a declaratory judgment proceeding requires “a plenary action against an individual and personal service.”  Grinberg, 181 Misc.2d at 450; see also Property Clerk v. Small, 153 Misc.2d 673, 675 (Sup. Ct. Bronx Co. 1992) (detailing who must be served in forfeiture actions).  To the extent that plaintiff now seeks to characterize its action as in rem, defendant respectfully requests that the Court construe its motion to dismiss for defects in service under CPLR 3211(a)(9) as well as (8).  See Kelly v. Stanmar, 51 Misc.2d 378, 380 (Sup. Ct. Albany Co. 1966).  The requirements of service are identical for both in personam declaratory judgment actions and in rem actions.  See CPLR §§ 313 & 314.  The undisputed defects in service in this case, which are discussed below and in defendant’s original papers, are therefore equally fatal under either jurisdictional predicate.


Once the jurisdictional predicate for an action is established, due process and New York law require that the defendant receive notice of the action through proper service of process.  See CPLR § 306-b (requiring that service of process be made within a specified period of time after filing the summons and complaint).  For in personam actions, CPLR § 313 authorizes service of process without the state.  CPLR § 314 permits the same for in rem actions, invoking the procedures prescribed by Section 313.  Both sections clearly state that such service must be made “in the same manner as service is made within the state.”  CPLR §§ 313 & 314 (emphasis added).  The plain language of the statute therefore belies plaintiff’s claim that service effected merely under Pennsylvania law is sufficient.  Pennsylvania law is simply irrelevant here, and the New York methods of service must be used.
  

In this way, there are jurisdictional defects in the service of process in this case regardless of which jurisdictional predicate is asserted.  It is undisputed that service was not effected under New York law.  (See Def.’s Mem. Of Law in Support of MTD at 4-6.)  Service was made to a person of suitable age and discretion at defendant’s residence, but plaintiff did not mail a copy of the summons and complaint to defendant’s residence or place of business.  See CPLR § 308.  Courts have repeatedly stated that service requirements are to be strictly followed, even if the defendant receives actual and prompt notice of the action.  See, e.g., Macchia v. Russo, 67 N.Y.2d 592, 595 (1986) (holding that “[n]otice received by means other than those authorized by statute does not bring a defendant within the jurisdiction of the court”); Property Clerk v. Mason, 145 Misc.2d 1059, 1062 (Sup. Ct. N.Y. Co. 1989); (see also Def.’s Mem. Of Law in Support of MTD at 6).  

In addition, the relevant provision of CPLR § 306-b requires that service of process be made not later than fifteen days after the date on which the statute of limitations expires.  (Def.’s Mem. Of Law in Support of MTD at 6-7.)  Plaintiff failed to comply with this statutory requirement, (id. at 7-8), and Section 306-b explicitly requires dismissal of the complaint upon motion by defendant.  Moreover, this dismissal should be with prejudice because the statute of limitations expired long ago.  (Id. at 16.)  
B. Defendant’s Motion to Dismiss is not untimely because her time to answer or otherwise respond has not yet begun to run since Plaintiff has not effected proper service of process.


Plaintiff also argues that Defendant waived her jurisdictional defenses by failing to raise them in a timely fashion.  It is true that objections to defects in service are generally waived unless raised in a responsive pleading or a motion to dismiss made before service of a responsive pleading is required.  See CPLR § 3211(e).  The time for making a responsive pleading is determined by CPLR § 320, and the time varies by the method of service used.  When out of state service is used, such as in this case, section 320 requires an answer, notice of appearance, or motion to dismiss “within thirty days after service is complete.”  CPLR § 320(a) (emphasis added).  

In this case, it is undisputed that plaintiff did not properly effect service of process under any accepted New York method of service.  Service therefore has still not been completed.  Without completion of service, defendant’s time to answer does not begin to run.
  See CPLR § 320(a); Bank of New York v. Schwab, 97 A.D.2d 450 (2d Dept. 1983).  Accordingly, Defendant’s motion to dismiss for improper service was timely.

POINT II: THE DOCUMENTARY EVIDENCE ESTABLISHES A COMPLETE DEFENSE TO THIS ACTION – THE MISPLEADINGS IN THE COMPLAINT SHOULD NOT BE EXCUSED AS “CLERICAL MISTAKES” BECAUSE THEY CONCERN THE FACTUAL CORE OF PLAINTIFF’S CLAIMS.

Defendant also moves to dismiss counts one and two under CPLR § 3211(a)(1) because the documentary evidence shows that defendant does not, in fact, own the subject vehicle named in the complaint.  In short, plaintiff has sued defendant for title to a car that she does not own and that she did not demand. 

Earlier in its papers, plaintiff repeatedly insists that the Court can hear this action because it has in rem jurisdiction over the subject vehicle.  Indeed, the subject vehicle lies at the center of this action, yet plaintiff names the wrong car in the complaint.  Now plaintiff argues that this failure is a mere clerical error.  In the specific and limited context of forfeiture actions, such an error cannot be lightly dismissed because it lies at the very heart of the cause of action.  If this mistake can be countenanced as “clerical,” then virtually any defect could be, including allegations describing the purported commission of the incorrect crime.  In addition, due process concerns have plagued this forfeiture scheme for decades, see, e.g., McClendon v. Rosetti, 369 F. Supp. 1391 (S.D.N.Y. 1974).  The Property Clerk should not be permitted to continue to profit from these endemic deficiencies.  See Property Clerk v. BMW Financial, N.Y.L.J. 1/4/2001 at 26, col. 4 (Sup. Ct. N.Y. Co.) (imposing sanctions for procedural defects in papers of Property Clerk).

POINT III: COUNTS ONE AND TWO SHOULD BE DISMISSED FOR FAILURE TO STATE A CAUSE OF ACTION BECAUSE THE VAGUE AND CONCLUSORY ALLEGATIONS, UNSUPPORTED BY ANY FACTUAL ALLEGATIONS WHATSOEVER, DO NOT SATISFY THE REQUIREMENTS OF NOTICE PLEADING.


On a motion to dismiss for failure to state a cause of action, “the sole criterion is whether the complaint states a cause of action, and if, from the four corners of the complaint, factual allegations are discerned which taken together manifest any cause of action cognizable at law, a motion for dismissal will fail.”  U.B.A. v. New York City TLC, 161 A.D.2d 202, 203 (1st Dept. 1990) (emphasis added).  As stated in defendant’s original papers, however, plaintiff alleges only three specific facts relevant to its forfeiture claims: that defendant was arrested on September 4, 2000, by Police Officer Jason Guach and charged with violating VTL § 1192(2) & (3); that defendant was operating a 1994 Hyundai at the time of the arrest; and that defendant is the registered and titled owner of the subject vehicle.  (Def.’s Mem. Of Law in Support of MTD at 11; Smyth Aff. Ex. A, Compl. ¶¶ 3-5.)  The remaining allegations in the complaint are vague and conclusory and insufficiently state a claim for forfeiture.  (Id.)

Although well-pleaded facts must be taken as true on a motion to dismiss, legal or factual conclusions are not entitled to the same presumption.  See, e.g., Beattie v. Brown & Wood, 243 A.D.2d 395 (1st Dept. 1997).  In Property Clerk v. BMW Financial, N.Y.L.J. 1/4/2001, at 26, col. 4 (Sup. Ct. N.Y. Co.) (Shulman, J.), the court dismissed a forfeiture complaint for failure to state a cause of action.  The court noted the “conspicuous absence of a critical fact to support the legal theory of a civil forfeiture cause of action.”  Id.  Moreover, the court held that conclusory allegations cannot “set forth with sufficient factual specificity and fullness” the “forbidden type of activity” required for a forfeiture claim.  Id.  The case was then dismissed with prejudice.

Plaintiff here simply has not alleged sufficient well-pleaded facts to state a claim under Section 14-140.
  In opposition, plaintiff makes no attempt to explain how the bare allegations in the complaint state a cause of action.  Instead, the Property Clerk merely states, in a conclusory fashion, that the complaint fulfills the requirements for notice pleading.  (Pl.’s Aff. ¶¶ 17 & 26.)  Both counts of the complaint should be dismissed for failure to state a cause of action.

POINT IV: PLAINTIFF’S MOTION TO AMEND THE COMPLAINT SHOULD BE DENIED BECAUSE PLAINTIFF OFFERS NOTHING TO REHABILITATE THE DEFICIENCIES IN THE ORIGINAL COMPLAINT.

In addition, plaintiff has made a cross-motion to amend the complaint.  Plaintiff fails, however, to provide any support for its cross-motion beyond the bare and conclusory allegations of the original complaint.  No proposed amended complaint has been proffered to which defendant could respond.  Nor has plaintiff attempted to submit an affidavit of merit by a person with personal knowledge of the relevant events in order to attempt to rehabilitate the deficient complaint. See BMW Financial, N.Y.L.J. 1/4/2001, at 26, col. 4 (dismissing forfeiture complaint because of a similar deficiency).  Even counsel’s affirmation in support of the cross-motion does no more than repeat the insufficient allegations of the complaint.
  

Because plaintiff has not suggested any amendment beyond the original complaint, its motion for leave to amend should be denied under the same caselaw it cites in support of its motion.  See Krupp v. Aetna Life & Casualty Co., 104 A.D.2d 857, 858 (2d Dept. 1984) (holding that leave should be denied where proposed pleadings are devoid of merit).  Indeed, plaintiff’s failure to propose an amended complaint, submit an affidavit of merit, or even suggest changes warrants denial of leave to amend because the Court cannot adequately evaluate the request without this information.  See Travelers Ins. Co. v. Ferco, 122 A.D.2d 718 (1st Dept. 1986) (denying leave to amend after dismissal for insufficient pleading because court must be satisfied that sufficient grounds exist to support proposed amended pleadings); see also CPLR § 3211(e) (“leave to plead again shall not be granted unless the court is satisfied that the opposing party has good ground to support his cause of action”).

CONCLUSION


For the reasons set forth above, this Court should dismiss the complaint in its entirety with prejudice and deny plaintiff’s cross-motion to amend the complaint.  In addition, 

defendant respectfully requests that the Court order plaintiff to return defendant’s car, award defendant costs, and grant such other relief as may be just and proper. 
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Bronx, New York
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J. McGregor Smyth, Jr.









Attorney for Defendant
� Non-New York law is only relevant insofar as service may be made by any person authorized to serve process by New York law or the law of the state of service.  See CPLR § 314 (citing § 313).


� Even assuming that one can “complete” a defective method of service, the earliest date that service could be construed as complete in this case is February 23, 2001 – ten days after the filing of the proof of service – because defendant was not personally served.  See CPLR § 308(2) & (4).  Thirty days after February 23 was March 25, a Sunday.  Defendant’s motion to dismiss was timely served and filed on the next day, March 26, 2001.


� A bill of particulars is only an adequate remedy where sufficient facts are alleged to state a cause of action, but the theory of recovery is unclear.  See, e.g, Kraft v. Sheridan, 134 A.D.2d 217, 219 (1st Dept. 1987).  It cannot cure the deficiencies in the present complaint.


� Plaintiff also asks the Court to amend the complaint to “conform to proofs offered at a hearing on this matter.”  (Pl.’s Aff. ¶ 20.)  This motion is premature because only a pre-answer motion to dismiss is pending and no hearing has occurred.  Furthermore, plaintiff simply has not proffered any evidence to which to conform the complaint, nor has it suggested any allegations beyond those of the original complaint.
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