REQUEST Novenber 6, 2003

STATE OF NEW YORK CASE # FXXXXXX RX
OFFI CE OF TEMPORARY AND DI SABI LI TY ASSI STANCE CENTER # Erie
FH # 4012187K

In the Matter of the Appeal of

YM DECI SI ON
. AFTER
FAI R
HEARI NG
froma determ nation by the Erie County
Depart ment of Social Services

JURI SDI CTI ON

Pursuant to Section 22 of the New York State Social Services Law
(hereinafter Social Services Law) and Part 358 of Title 18 NYCRR
(hereinafter Regul ations), a fair hearing was held on January 23, 2004, in
Erie County, before Vera R Johnson, Adm nistrative Law Judge. The follow ng
persons appeared at the hearing:

For the Appell ant

YM Appel lant; JT, Appellant's husband; Marilyn Bradl ey, Nei ghborhood
Legal Services

For the Social Services Agency

Karen Lutman, Senior Social Wl fare Exam ner; Chavonne Washi ngton, Socia
Wel f are Exam ner

| SSUE

Was the Agency's determ nation that the Appellant's household received an
overi ssuance of food stanps because a househol d nmenmber (JT) had been
ineligible for participation in the Food Stanp Program during June 2003 due
to his "fleeing felon" status correct?

FACT FI NDI NG
An opportunity to be heard having been afforded to all interested parties
and evi dence having been taken and due deli beration having been had, it is

hereby found that:

1. The Appellant was in receipt of Food Stanp benefits for a household
of three persons including Appellant's husband, JT, age 29.

2. The Appellant was in receipt of Food Stanp benefits in the anount of
$203. 00 in June 2003 for the three person househol d.

3. The Agency deternined that deleting the needs of Appellant's husband
fromthe food stanp household results in a nonthly entitlenent of $93.00.

4. On May 7, 2003, the Agency accessed a NCIC Match Buffal o Regi on



report for April 2003 reflecting warrant number 01CR272 issued by A County
Court, SL citing contenpt of court as the basis for the offense and then
i ndi cating m scel | aneous statenent concerning forgery anounting to a fraud.

5. The NCIC report indicates that the warrant has been i ssued agai nst
one T-R, J (a/k/a JA, LLR, LL). The A County Sheriff's office cites the
suspect as being age 26, and having a date of birth of XX/ XX/ XX

6. On May 15, 2003 the Agency sent a letter to the Appellant requesting
proof to show that the arrest warrant against her spouse has been satisfied.

7. On Septenber 4, 2003, the Agency issued a CNS Notice setting forth
its determnation to reduce the Appellant's nonthly Food Stanp benefits from
$259 to $233 as of Septenber 14, 2003 to inplenent a recoupnent at the rate
of $26 per nonth. The Notice advised that the Appellant's household had
recei ved an overissuance of Food Stanps in the anmpbunt of $110, having
recei ved $203 in benefits in June 2003 and being entitled to receive $93 in
benefits during said nonth, because a household nenber (JT) was ineligible to
participate in the Food Stanp Program during the said period as an individua
who was fleeing to avoid prosecution or custody or conviction for a felony.

8. On Novenber 6, 2003, the Appellant requested this fair hearing.

APPL| CABLE LAW

Regul ati ons at 18 NYCRR 351.2(k)(3) provides that an individual will be
ineligible for Public Assistance if he or she is fleeing to avoid prosecution
or custody or conviction under the |aws of the place fromwhich the
i ndi vidual flees for a crinme or attenpt to commit a crinme which is a felony
under the |laws of the place fromwhich the individual flees, or which, in the
case of the state of New Jersey, is a high msdenmeanor under the | aws of such
state. In addition, an individual will be ineligible for Public Assistance
if he or she is violating a condition of probation or parole inposed under
federal or state law. The Agency mnust consider a person to be violating a
condition of probation or parole only if he or she is currently an absconder
from probation or parole supervision and a warrant alleging such a violation
i s outstanding; or the person has been found by judicial determ nation to
have vi ol ated probation or by adm nistrative adjudication by the division of
parole to have violated parole. Such person nust be considered to be
violating a condition of probation or parole only until he or she is restored
to probation or parole supervision or released fromcustody, or until the
expiration of the person's nmeximum period of inprisonnent or supervision
whi chever occurs first. A person considered to be violating a condition of
probati on or parole includes a person who is violating a condition of
probati on or parole inposed under federal |aw. For purposes of this
par agr aph, probation or parole includes conditional release, wherever
appl i cabl e.

Admi ni strative Directive 97 ADM 23 sets forth Departnment policy
pertaining to the ineligibility of persons fleeing to avoid prosecution or
custody or conviction for a felony as foll ows:

M CRI M NAL MATCHES

1. Program I nplications

This Departnent and the Division of Criminal Justice Services
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(DCJS) have entered into an agreenment to cooperate in the sharing
of information in order to inplenent federal requirements for the
ineligibility for PA and FS benefits of crimnals who are fleeing
to avoi d prosecution, custody or confinement after conviction.
This directive also presents recommendations for procedures for
SSDs notification of |ocal |aw enforcenent agenci es when an
applicant or recipient of PAor FSis matched with the DCIS file.

The New York State |egislation extends the penalties nmandated for
FA to all public assistance prograns in the State. The foll ow ng
categories of individuals are now ineligible for public assistance
(FA and SNA) in New York State:

o} Fugitive felons.
o} Probati on and parole violators.
o] Persons convicted for msrepresenting their identity or

pl ace of residence in order to receive PA, SSI, MA or FS
simul taneously in two or nore states. Such persons are
ineligible for ten years, beginning with the date of

convi ction.

The specific programinplications of these penalty criteria are
explained in Section D of this directive. Sections IIl, 1(b), (c)
and (d) of 97 ADM 8 are cancelled. These sections specified

recat egori zati on of the above types of individuals from ADC to

PG ADC, they are now ineligible for any PA program

2. Requi red Action
a. Section 136 of the Social Services Law authorizes SSDs to
provide to | aw enforcenent officials the addresses of
fugitive felons, parole and probation violators. It was

anended by the Welfare Reform Act of 1997 to al so authorize
the provision of addresses of persons that have information
that is necessary for a | aw enforcenent officer to conduct
his or her duties.

b. Under the agreenent between DSS and DCJS, when a positive
match is made between a WMS individual and a DCIS
i ndividual, the SSD will report the individual's address to
| aw enforcenent officials. (see Section E of this
directive). 1In addition, the SSD nust also take action to
deny the applicant or close the recipient's case if the
i ndi vidual's crimnal status makes himor her ineligible.
SSDs shoul d therefore plan for controlling receipt of the
match information and for appropriate follow up on the
application or PA case.

c. It is reconmended that the SSD designate the | oca
fraud/investigative unit (I1U) as the controlling unit for
"hits" on the DSS/ DCJS match. The |1U should receive the
nmonthly BICS match report and any matches there or through
t he Recipient Identification and Client History (RICH),
(see WMS I nplications below) should be referred to the 1U



prior to any action on the application or case. It will be
the responsibility of the 11U to evaluate the match report
and, if appropriate, to contact the local sheriff or State
Police with the report of the individual's whereabouts.
This report should be nade only for individuals who are
fleeing felons or probation or parole violators, not for

t hose convicted of fraud. The IU should establish a
recommended procedure fromthe | ocal |aw enforcenent
regardi ng the normal sequence of referral - for exanple,
sheriff first, then State Police, depending upon the crine
and/ or |ocal |aw enforcenent arrangenents.

d. The investigation unit should obtain a tinely follow up
report fromthe | aw enforcement agency within 48 hours, or
a reasonabl e equi val ent arranged with the | aw enforcenent
unit. This report should establish whether the individua
had been taken into custody, had fled, or if the referra
had been found erroneous. It should also establish the
basis for notification to the individual of the PA or FS
action to be taken. After obtaining a report fromthe | aw
enf orcenent agency, the investigation unit should eval uate
whet her a notice can now be sent. Whrker safety as well as
successful conpletion of the | aw enforcenent action nust be
gi ven paramount inportance in this decision and carefully
coor di nat ed.

Regul ations at 18 NYCRR 387.1(w)(4) provide that an individual is
ineligible to participate in the Food Stanp Program as a nenber of any
househol d for any period during which the individual is fleeing to avoid
prosecution, or custody or confinenent after conviction, under the |aw of the
pl ace from which the individual is fleeing, for a crinme, or attenpt to conmt
acrinme, that is a felony under the | aw of the place fromwhich the
i ndividual is fleeing or that, in the case of the state of New Jersey, is a
hi gh m sdenmeanor under the | aw of New Jersey. |In addition, an individual is
ineligible to receive Food Stanp benefits if such individual is violating a
condition of probation or parole inposed under a Federal or State |aw

DI SCUSSI ON

The Appell ant brought this hearing to dispute the Agency's proposed
action to reduce her nonthly food stanps from $259 to $233 as of Septenber
14, 2003 to inplenent a recoupnent to recover a $110 overi ssuance of
benefits. The action was based on the Agency's finding that a household
menber - - Appel | ant' s husband, JT--was ineligible to participate in the Food
Stanp Program during June 2003 because he was fleeing to avoid prosecution or
custody or conviction for a felony. Based on the evidence adduced at the
hearing, however, the Agency's finding as to M. T "fleeing felon" status
was not correct.

The Agency's based its finding on NCIC report match showi ng that a
war rant had been issued against J T-R by a | aw enforcenent agency |ocated in
the State of Colorado [Agency Exh. 1/p.4].

At the hearing the Appellant's husband clainmed that he is not the
i ndividual cited in the NCIC report. This contention is found to have nerit
for a nunber of reasons. First, the nane cited by the report--T-R, J--
differs fromthe Appellant's husband's nanme ("JT"). Second, the year of
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birth cited by the report--XXXXXX XX, XXXX--does not conformto the
Appel l ant's spouse’'s DOB ( XXXXXX XX, XXXX), as shown by Agency records

[ Agency Exh. 1/p.5]. Third, the Agency presented what appears to be a police
"mug shot" generated by fax fromthe records of the Colorado | aw enforcenent
Agency, the A County Sheriff's Ofice, and the parties were in substantia
agreenent at the hearing that the depicted felon on Agency Exh. A/p.2 does
not match Appellant's spouse's |ikeness.

It bears noting that the offense set forth in the NCIC report would not
support a finding of ineligibility for participation in the Food Stanp
Program The original violation is cited as "contenpt of court” and the
m scel | aneous field indicates "FTC-Forgery-Issued by Governnent/ Fal se
Reporting"” [Exh. 1, p.2], an offense which appears to constitute a type of
fraud. The applicable law set forth above states that a fleeing felon
determi nation by the Agency nmay not be predicated upon fraud. Further, there
is no indication by the avail abl e docunentation that the crinme(s) for which
the suspect is charged is a felony.

Lastly, the Appellant's husband further testified that he is financially
unable to go to Colorado in order to clear up the Agency's erroneous
conclusion in this matter. He further stated that, after receipt of the
Agency's notification of an NCIC natch on May 15, 2003, he personally
attenpted to resolve the matter via the local Sheriff's office in Buffalo and
was only able to learn that the Col orado | aw enforcenent agency was not
interested in extraditing himeven if he were the individual for whomthe
arrest warrant was issued. This evidence, in addition to supporting a
finding that the offense was |ikely not a felony, indicates that the
Appel l ant's husband was not fleeing to avoid prosecution

Accordingly, on this hearing record the Agency's finding that the
Appel l ant's spouse was a "fleeing felon" during the nonth of June 2003 and
therefore ineligible for food stanps cannot be sustained. The Agency's
determ nation to recover an overissuance of benefits nmust be reversed.

DECI SI ON AND ORDER

The Agency's determination that the Appellant's household received an
overi ssuance of benefits in June 2003 because JT was ineligible to
participate in the Food Stanmp Program due to his "fleeing felon" status was
not correct and is reversed.

The Agency is directed to:

1. Take no action to reduce the Appellant's Food Stanmp benefits or to
institute a claimagainst the food stanp household for $110 under
its Septenber 4, 2003 Notice of Intent.

2. Restore any benefits withheld or recouped as a result of the
Agency's proposed action retroactive to Septenber 14, 2003.

Shoul d t he Agency need additional information fromthe Appellant in order
to comply with the above directives, it is directed to notify the Appell ant
promptly in witing as to what docunentation is needed. |If such information
is requested, the Appellant nust provide it to the Agency pronptly to
facilitate such conpliance.



As required by 18 NYCRR 358-6.4, the Agency nust conply imrediately with
the directives set forth above.

DATED: Al bany, New York
January 16, 2004

NEW YORK STATE OFFI CE OF
TEMPORARY AND DI SABI LI TY ASSI STANCE

By

Commi ssi oner' s Desi ghee



