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STATE OF NEW YORK CASE # ML12527 AL
OFFI CE OF TEMPORARY AND DI SABI LI TY ASSI STANCE CENTER # FErie
FH # 3561826L

In the Matter of the Appeal of

DEC SI ON
AFTER
FAI R
HEARI NG
froma determination by the Erie County
Depart ment of Social Services

JURI SDI CTI ON

Pursuant to Section 22 of the New York State Social Services Law
(hereinafter Social Services Law) and Part 358 of Title 18 NYCRR
(hereinafter Regulations), a fair hearing was held on August 17, 2001, in
Erie County, before James Parwul ski, Administrative Law Judge. The
fol | owi ng persons appeared at the hearing:

For the Appell ant

Appel | ant; Bernadette Heppe & Penny Sel nonsky, Nei ghborhood Lega
Servi ces

For the Social Services Agency

M. Gardinier & M. Acevedo, Fair Hearing Representative; M.
Wawr zyni ak & M. Baczkowski, Special |nvestigators

| SSUES

Was the determination of the Agency that Appellant is ineligible for
Publ i ¢ Assistance and Food Stanp benefits because she was fleeing to avoid
prosecution or custody or conviction for a felony correct?

Was the determination of the Agency to deny the Appellant's application
for Medical Assistance benefits for failure to appear at a schedul ed face-
to-face interview correct?

FACT FI NDI NG

An opportunity to be heard having been afforded to all interested
parties and evi dence havi ng been taken and due del i beration havi ng been
had, it is hereby found that:

1. The Appel | ant applied for Public Assistance, Medical Assistance
and Food Stanmp benefits for her own needs.

2. The Appellant is pregnant.

3. On or about June 8, 1998, a warrant was issued in the State of
M chigan for the Appellant's arrest for fraud.



4, On May 18, 2001, the Agency the Agency sent a Denial Notice
setting forth its deternination to deny the Appellant's application for
Publ i ¢ Assi stance and Food Stanp benefits on the ground that the Appellant
was ineligible for assistance because she was fleeing to avoid prosecution
or custody or conviction for a felony.

5. The Agency determned to nake a separate determ nation of the
Appellant's eligibility for Medical Assistance

6. By letter addressed to WStreet in Buffalo, the Agency requested
the Appellant to report for a face-to-face interview on June 13, 2001 to
determine her eligibility for Medical Assistance.

7. The Appellant did not report to the schedul ed intervi ew because
she did not receive the letter nailed to WStreet. The Appellant noved to
M Street on or about May 1, 2001.

8. On June 19, 2001, the Agency sent a Denial Notice setting forth
its determnation to deny the Appellant's application for Mdica
Assi stance benefits because the Appellant failed to report to the schedul ed
face-to-face interview

9. On July 16, 2001, the Appellant requested this fair hearing.

APPLI CABLE LAW

Regul ations at 18 NYCRR 351.2(k)(3) provides that an individual will be
ineligible for Public Assistance if he or she is fleeing to avoid
prosecution or custody or conviction under the laws of the place fromwhich
the individual flees for a crine or attenpt to commit a crine which is a
felony under the laws of the place fromwhich the individual flees, or
which, in the case of the state of New Jersey, is a high m sdeneanor under
the laws of such state. In addition, an individual will be ineligible for
Public Assistance if he or she is violating a condition of probation or
parol e i nposed under federal or state |law. The Agency nust consider a
person to be violating a condition of probation or parole only if he or she
is currently an absconder from probation or parole supervision and a
warrant alleging such a violation is outstanding; or the person has been
found by judicial determ nation to have viol ated probation or by
adm ni strative adjudi cation by the division of parole to have viol ated
parole. Such person must be considered to be violating a condition of
probation or parole only until he or she is restored to probation or parole
supervision or released fromcustody, or until the expiration of the
person's maxi mum period of inprisonnent or supervision, whichever occurs
first. A person considered to be violating a condition of probation or
parol e includes a person who is violating a condition of probation or
parol e i nposed under federal |aw. For purposes of this paragraph
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probation or parole includes conditional release, wherever applicable.

Admi nistrative Directive 97 ADM 23 sets forth Department policy
pertaining to the ineligibility of persons fleeing to avoid prosecution or
custody or conviction for a felony as foll ows:

M

1.

CRI M NAL MATCHES

Program I npli cati ons

This Departnment and the Division of Grimnal Justice Services
(DCJS) have entered into an agreenent to cooperate in the
sharing of information in order to inplenment federal
requirenents for the ineligibility for PA and FS benefits of
crimnals who are fleeing to avoi d prosecution, custody or
confinenment after conviction. This directive also presents
recomrendati ons for procedures for SSDs notification of |ocal

| aw enf orcement agenci es when an applicant or recipient of PA or
FS is matched with the DCIS file.

The New York State |egislation extends the penalti es mandat ed
for FAto all public assistance programs in the State. The
followi ng categories of individuals are nowineligible for
public assistance (FA and SNA) in New York State:

o} Fugitive fel ons.
o] Probation and parol e violators.
o] Persons convicted for msrepresenting their identity or

pl ace of residence in order to receive PA, SSI, M\ or FS
simultaneously in two or nore states. Such persons are
ineligible for ten years, beginning with the date of

convi cti on.

The specific programinplications of these penalty criteria are
explained in Section D of this directive. Sections IIl, 1(b),
(c) and (d) of 97 ADM 8 are cancell ed. These sections specified
recategorizati on of the above types of individuals fromADC to
PG ADC, they are now ineligible for any PA program

Requi red Action

a. Section 136 of the Social Services Law authorizes SSDs to
provide to | aw enforcenent officials the addresses of



fugitive felons, parole and probation violators. It was
amended by the Wl fare Reform Act of 1997 to al so

aut hori ze the provision of addresses of persons that have
information that is necessary for a | aw enforcenent
officer to conduct his or her duties.

Under the agreenent between DSS and DCJS, when a positive
match is nade between a WVS individual and a DCIS
individual, the SSDw Il report the individual's address
to law enforcenent officials. (see Section E of this
directive). In addition, the SSD nust al so take action
to deny the applicant or close the recipient's case if
the individual's criminal status makes hi mor her
ineligible. SSDs should therefore plan for controlling
receipt of the match information and for appropriate
foll owup on the application or PA case.

It is reconmended that the SSD designate the | oca
fraud/investigative unit (11U as the controlling unit for
"hits" on the DSS/ DCJS nmatch. The IU shoul d receive the
nonthly BICS nmatch report and any matches there or
through the Recipient ldentification and dient H story
(RICH), (see WWB Inplications below) should be referred
to the U prior to any action on the application or case.
It will be the responsibility of the IUto evaluate the
match report and, if appropriate, to contact the |oca
sheriff or State Police with the report of the

i ndi vi dual ' s whereabouts. This report should be made
only for individuals who are fleeing felons or probation
or parole violators, not for those convicted of fraud.
The 1U shoul d establish a recommended procedure fromthe
| ocal |aw enforcenent regarding the normal sequence of
referral - for exanple, sheriff first, then State Police,
dependi ng upon the crinme and/or |ocal |aw enforcenent
arrangenent s.

The investigation unit should obtain a tinely foll ow up
report fromthe | aw enforcenent agency within 48 hours,
or a reasonabl e equival ent arranged with the | aw
enforcenent unit. This report should establish whether
the individual had been taken into custody, had fled, or
if the referral had been found erroneous. It should al so
establish the basis for notification to the individual of
the PA or FS action to be taken. After obtaining a report
fromthe | aw enforcenent agency, the investigation unit
shoul d eval uate whether a notice can now be sent. Wrker
safety as well as successful conpletion of the | aw
enforcenent action nust be given paranount inportance in
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this decision and carefully coordinat ed.

Regul ations at 18 NYCRR 387.1(w) (4) provide that an individual is
ineligible to participate in the Food Stanp Program as a nenber of any
househol d for any period during which the individual is fleeing to avoid
prosecution, or custody or confinenment after conviction, under the |aw of
the place fromwhich the individual is fleeing, for a crime, or attenpt to
commt a crine, that is a felony under the law of the place fromwhich the
individual is fleeing or that, in the case of the state of New Jersey, is a
hi gh m sdenmeanor under the |aw of New Jersey. |n addition, an individua
isineligible to receive Food Stanp benefits if such individual is
violating a condition of probation or parole inposed under a Federal or
State | aw

Section 360-2.2(f) of the Regulations requires that a persona
interview be conducted with all applicants for Medical Assistance. Such
personal interview shall be conducted before a decision on Medica
Assistance eligibility is authorized or reauthorized. The State may grant
a wai ver of the personal interviewrequirenent for recertification of aged,
certified blind or certified disabled recipients when the Agency
denonstrates that alternative procedures have been established to verify
that recipients continue to neet all eligibility requirenments for Mdica
Assi stance. Section 360-2.3 of the Regul ati ons provides that the Mdica
Assi stance applicant and recipient has a continuing obligation to provide
accurate and conplete information on inconme, resources and other factors
which affect eligibility. An applicant or recipient is the primary source
of eligibility information. However, the Agency nmust nake col |l atera
i nvestigation when the recipient is unable to provide verification. The
applicant's or recipient's failure or refusal to cooperate in providing
necessary information is a ground for denying an application for a Medica
Assi stance Authorization or for discontinuing such benefits.

Regul ations at 18 NYCRR 360-7.5(a)(1) provide that paynent for services
or care under the Medical Assistance Program nmay be nade to a recipient or
the recipient's representative at the Medical Assistance rate or fee in
effect at the tine such care or services were provi ded when an erroneous
determination by the Agency of ineligibility is reversed. Such erroneous
deci si on nmust have caused the recipient or the recipient's representative
to pay for nedical services which should have been paid for under the
Medi cal Assistance Program Note: the policy contained in the regul ation
limting corrective payment to the Medical Assistance rate or fee at the
time such care or services were provided has been enjoined by Greenstein et
al. v. Dowing et al. (SDNY.).

Regul ations at 18 NYCRR 360-7.5(a)(5) provide that payment for services



or care under the Medical Assistance Programmay be nade to a recipient or
the recipient's representative at the Medical Assistance rate or fee in
effect at the tine such services or care were provided for paid nedica
bills for nedical expenses incurred during the period beginning three
nmonths prior to the month of application for Medical Assistance and endi ng
with the recipient's receipt of a Medical Assistance identification card,
provided that the recipient was eligible in the nonth in which the nmedica
care and services were received and that the medical care and services were
furnished by a provider enrolled in the Medical Assistance Program The
provi sions of this regulation which [imt reinbursement for paid nedica
bills only to providers enrolled in the Medi cal Assistance Program when
such bills were incurred during the period fromthree nonths prior to the
nonth the recipient applied for Medical Assistance to the date of
application has been declared invalid in the courts in Seittelnan, et al v.
Sabol, et al. (NY., 1998) and Carroll et al. v. DeBuono, et al. (NDNY.,
1998). Further, the Court in Seittelnman held that limting reinbursenment
to the Medical Assistance fee or rate was perm ssible for such period.

Section 360-2.4(c) of the Regulations provides that an initia
aut horization for Medical Assistance will be made effective back to the
first day of the first nonth for which eligibility is established. A
retroactive authorization nay be issued for nedical expenses incurred
during the three nonth period preceding the nonth of application for
Medi cal Assistance, if the applicant was eligible for Medical Assistance in
the nonth such care or services were received

DI SCUSSI ON

The Agency determned to deny the Appellant's application for Public
Assi stance and Food Stanmp benefits on the ground that the Appellant was
ineligible for assistance because she was fleeing to avoid prosecution or
custody or conviction for a felony.

The uncontroverted evi dence established that on or about June 8, 1998 a
warrant for the Appellant's arrest on a charge of fraud was issued in the
State of M chi gan.

The Appellant testified at the hearing that she was not arrested in
M chi gan, that she was unaware of the arrest warrant when she noved to
Buffalo in 1998, that she was not attenpting to avoid arrest on the
out standi ng warrant and that she was arrested in New York State on nore
than one occasion but the State of Mchigan declined to extradite. The
Appel | ant stated that she does not want to return to Mchigan at the
present tine because her presence is required in court proceedings relating
to the nmurder of her son

The Appellant subnitted a letter fromColleen Curtin Gable, an
assistant district attorney in the Ofice of the District Attorney of Erie
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County, stating that the warrant remains in effect in Mchigan but that the
authorities in Mchigan had advi sed her that they would not extradite the

Appel | ant .

The Agency argued that, pursuant to Department policy, a person is
ineligible for assistance so long as there is an outstanding valid warrant
and that the Appellant cannot qualify for assistance unless she returns to
M chigan and the warrant is vacated. The Appellant argued that a person
can qualify for assistance despite the existence of an outstandi ng warrant
if the person is not fleeing to avoid prosecution or custody or conviction

The Agency is correct that the fact that the State of M chi gan decli ned
to extradite, by itself, does not qualify the Appellant for assistance. |If
necessary, a fleeing felon nust return to the place fromwhich he/she fled
at hi s/her own expense. However, the Appellant is correct that the
Appel | ant could qualify for assistance despite the existence of an
outstandi ng warrant. Pursuant to Departnent regul ation and policy, as set
forth above, a person is not ineligible unless there is flight to avoid
prosecution, custody or confinenment after conviction. Department policy,
as set forth above, provides that the investigation unit should obtain a
timely followup report fromthe | aw enforcenment agency, which "should
establ i sh whet her the individual had been taken into custody, had fled, or
if the referral had been found erroneous."” This was not done in this case.
The Agency provided no evidence to controvert the Appellant's testinony
that she was never arrested in Mchigan and that she was not attenpting to
avoi d prosecution. Under the circunstances here, the Agency's
determ nati on cannot be sustained and the Agency should review the
Appel l ant's circunstances in accordance with the policy set forth above.

The case is remanded to the Agency for redetermnation of the
Appellant's eligibility for Public Assistance and Food Stanp benefits.

The uncontroverted evi dence established that the Appel |l ant was unaware
that a face-to-face certification interview had been schedul ed to determ ne
her eligibility for Medical Assistance because the Agency nuiled notice of
the interviewto the wong address. The Appellant noved fromW Street on
or about May 1, 2001 and a conpleted |landlord statenent for the Appellant's
new address had been received by the Agency. Inasmuch as the Appellant was
not notified to report for the face-to-face interview, she had good cause
for failing to report. Accordingly, the Agency's determination to deny the
Appel l ant's application for Medical Assistance will not be affirmed.

DECI SI ON AND ORDER

The Agency's determ nation that Appellant is ineligible for Public



Assi stance and Food Stanp benefits because she was fleeing to avoid
prosecution or custody or conviction for a felony is not correct and is
reversed

The Agency's determnation to deny the Appellant's application for
Medi cal Assi stance benefits is not correct and is reversed.

1. The Agency is directed to continue to process the Appellant's
application

2. The Agency is directed to redetermne the Appellant's eligibility
for Public Assistance, Medical Assistance and Food Stanp benefits.

3. The Agency is directed to advise the Appellant in witing of its
determnation

Shoul d the Agency need additional information fromthe Appellant in
order to conply with the above directives, it is directed to notify the
Appel l ant pronptly in witing as to what docunmentation is needed. |f such
information is required, the Appellant nust provide it to the Agency
pronptly to facilitate such conpliance.

As required by 18 NYCRR 358-6.4, the Agency nust conply inmediately
with the directives set forth above.

DATED: Al bany, New York

NEW YORK STATE OFFI CE OF
TEMPORARY AND DI SABI LI TY ASSI STANCE

By

Conmi ssi oner' s Desi gnee



