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INFORMAL HEARING DECISION

INTHE MATTER OF;

Y el

Mew York, New York

Date of Informal Hearing: August 26, 2009

The New York Cify Department of Housing Preservalion  and
Development (“HPD™) operates a Housing Chotce Voucher Program ("Section
87 in accordance with Title 24 of the Code of Federal Regulations Part 982 and
the Department of Housing Preservation and Development Housing Choice
Voucher Program’s Administrative Plan (“Adminisirative Plan™). Federal rules
and regulations authorize HPD to conduct Informal Hearings regarding the

~termination of assistance fo a partcipant of the HPD Section 8 Program, HPD is

also authorized to have an impartial stalf member conduct Informal Hearings.

This Informal Hearing wag scheduled for August 26, 2609 at 12:00 PM at

~ the office of HPD. 100 Gold Sueet, New York, NY 10038, The Informal Hearing

of = began at 12:11PM and ended at 1;28 PM.  Shalini

Gajadharsingh appeared as the HPD Hearing Officer,

INFORMAL HEARING ATTENDEES

The foilowing individuals were present af the Informal Hearing:

Hearing Officer:
Shalini Gujadbarsingh, Esq.

Fer HPD:
Barbara Porter, (“HPD Hearing Representative™)
Alexandra Warren, (" Director of Budget Policy and Special Programs”™)

For Partivipant;
do {the " Participani™
{Semor Case Managey B
ol Masimaore, Esg. (Stall Atomey ot MEY Legal Services)
Aapta Garg (Project Organizer al MEFY Legal Services)
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LIST OF EVIDENCE SUBMITTED

The HPD Representative entered the following evidence inlo the Record:
Exhibit #1: HED Application for Rental Assistance, March 1, 2603
Lixhibit #2: HPD Housing Voucher, signed May 01, 2003

Exhibit #3: Housing Assistance Payment Contract, May 1, 2003
a) Part C of HAP Conuract: Tenancy Addendum

Exhibit #4: HPD Administrative Plan dated July 2008 (Mandatory Termination of
Asgsistance)

Exhibit #5: Paragraph 2 of the Code Federal Regulation 982,553 dated 2008
Exhibit#6: NUY. State Criminal Justice Sex offender Report dated 0%/12/08

Exhibit #7: N.Y, State Division of Criminal Justice Frequently Asked Questions
(Referring to #2 und #7 Explanation of Level and Status)

Exhibit #8: HPD Notice: “Notice of Section 8 Pre-Termination ond Mandutory
Conference, " Sept 29, 2008 (certified and regular mail)

a} Certified Mail returned November 14, 2008 (unclaimed)
Exhibit #9; Termination Notice, February 17, 2000
Exhibit #1400 Appeal dated 03/03/09
Exhibit #11: Updated N.Y. State Criminal Justice Sex Gffender Report dated May
28, 2009

a} Participant’s Birth Certificate

Exhibit #12: HUD memo regarding guidance for sex offenders and assisted
housing dated July, 16 2009

The Participant. 0, entered the following evidence into the Record:

Exhibit Ad Letter from the New York State Division of Criminal Justics services
mforming registered sex offenders of new fegisiation exiending the length of
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registration for individuals already registered pursuant to the Sex Offender
Registration Act.

FExhibit B: Closing Memo
a3 Letter from Soclal Security Administration
by Letter from the Commission for the Blind and Visually Handicapped
¢) Section § Application for Rental Assistance _
d) Pre-Termination Notice of Section 8 Non-Compliance
e) Notice of Section 8 Rent Subsidy Termination
N Letter from HUD o HPD
2) 7 email

Fxhibit € Reguested Documents from  Informal  Hearing’s  Staterment of
Understanding
) fudicial determination of Cs risk offender level dated
November 19, 1098
by Copiesof ™ ° " Uriminal Court case
¢} Sex Offenuer wepisuanes Act, Approved July 26, 1995
d} March 11, 2002 SORA amendments
e) January 18, 2006 amendments
) Sex Offender Registration Act, Correction law §168-h
g) New York State Criminal Justice Sex Offender Report dated
Sepiember 4, 2009

The testimony given and evidence presented at the Informal Hearing, together with
HPD's entire case file, constituie the Informal Hearing Record (heremafier referred to as the
“Record. ™

FINDINGS OF FACT

Sl

~4q (the “Participant.”) residing at ! S New York,
New York wwuiv caee “Premises™), requested this tnformal Hearmg aner rever g @ Section 8
Renl Subsidy Termination Notice (the “Termination Notice™) issued by HPD on August 3,
2009, The Termination Natice gave the following reason for termination: “Fuilure lo comply
with program regulafions. "' The Participant appealed this decision and requested this Informal
Fearing, The purpose of the Informal Hearing was o determine, based on the testimony and
evidence presented, whether or not fo uphold the decision by HPID o terminate
rom the Section § Program.

PExhibin 0
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Pooo s vis & fifty-two year old vision-impaired tenant living in a support SRO
Single Room Oceupancy (SRO). Participant receives $724.00 per month in Supplemental
Security Income, Prior to his admission fo the Section 8 Subsidy program, the Participant lived at
the horaeless shelter Barrier Free Living, As a resident of Barrier Free Living, he began wurking
with the Commission for the Blind and Visually Handicapped, He obtained training classes at
Helen Keller Services for the Blind and at Lighthouse International. The Participant used these
classes 10 fewrn how to navigate the local neighborhood within 2 five block sading of his

apartment, The Commission for the Blind and Visually Handicapped assisted Mr, with
R u ' ¥ ' 2
his Section 8 application, dated March 1, 2003.7 Mr, was the sole household member at

the time of the application.” On May 1. 2003, HPD issued a Housing Assistance Payment
contract.” HPD would pay $522.00 of the $704.00 menthly rent. The Participant was responsible
for the remaining balance.”

Federal reguiations prohibit the admission of applicants o the Section 8 Program if any
houschold member is subject (o a lifetime sex offender registration requirement.® The events that
ted fo termination in the case began when HPD commenced a “comprehensive review of
procedures”™. Alexandra Warren, Director of Policy Budget and Special Programs, stated at the
informal Hearing that HPD “did a data maich with the Department of Corrections and anyang
that had shown up with a sex-related crime was then compared with the New York Sex Offender
registry. Anyane that we confirmed with daie of birth and phatos, we sent a letter of Termination,
We contacted Department of Housing and Urban Development) HUD because the statute
regarded admission. HULD responded if people who were stamitorily ineligible for admission o
the program were nevertheless admitied due to an administrative error or wversight on the part
of the Public Hawving Authority, these participunty must fe erminaied”, Mg, WAHS
discovered as a participant in the Section § program who was a risk level 2 and subject o a
lifetime sex offender registration requirement.

Thus, or September 22, 2008, HPD sent the Participant a Pre-Termination Notice of
Section § Non-Comptiance(“Pre-Termination Notice™), The Pre-Termination Notice stated the
Participant would be terminaied because: “HPD has obtained information from a sex offender
registry ifial e o member of your houschold, is subject 1o a lifetime sex offender
regisiration requirement, See Aitacked Pristout:”" A copy of the Sex Offender Report was
attached o the Pre-Termination Notice.” The Pre-Termination Notice was sent via certified and

* Exhini
" Exhibit
Yexhibit 3
" Exhibit 3
_f’ Exhibit o
"Exhibir §
* Fxbiinit 8
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regular mail, On November 14, 2008, the certitied mai! was retumed to HPD.? On February 17,
2009, HPD sent the Participant a Termination Notice for “fullure e comply with program
regadutions.”” On March 03, 2009, the Participant appealed HPTD's iermination,

The Informal Hearing was conducted on August 26, 2009, The Participant was
represented by MFY Legal Services staff attornev CJ. Masimore, Esg, The Participant admits to
being a Level 2 sexual offender, He stated that he was incarcerated after pleading guilty o
“Robbery in the Scoond Degree and Sexuwad Abuse In ihe Firse Degree ™ in 1996, As a result of
this plea, the Participant became a registered sex offender. The Participant stated that at the time
he believed he was agreeing to a tenyear period of registration, not a requirement (o register as a
sexual offender for a lifetime, After the plea agreement, New York State passed new regulations
in 2006 requiring Risk Level 2 offenders to beeome lifetime registrants. The Participant’s
attorney raised several arguments on the Participunt’s behalf First, the Participant argued HPD
failed to provide Mr, - g constifutionally adequate notice, The Participant’s second
argument is that HPD facks the statutory and reguiatory authority (o terminate the subsidy based
on Mr. "s recently acquired lifetime registrant status,

After the Informal Hearing, the Participant submitted documents showing that in 1996,
hig Level 2 sexual offender status made him a ten year registrant on the New York State
Registry. The Participant submitted the Sex Offender Registration Act approved in July 1993,
The July 1995 Sex Offender Registration Act provided for someone adjudicated as a sex
offender w register annualty “for a perfod of en years from the initial dete of registration.” The
Parricipant also sybmitted the March 2002 Sex Offender Registration Act amendments showing
{hat he was still not a lifetime registrant at the time of his Seotion § appiication.” Finally, the
Participant submitted documents indicating that he became a iifetime registrant due to January
2006 Sex Offender Registry Amendments passed after his admission inte the Section 8 subsidy
program, which now require him, as « fevel two offender to register annually for life,”

ANALYSIS

The Section & Mouskg Choice Voucher Program is g federally fmded housing subsidy
prograrm with the “purpose of alding fow income families in obiaining & decent place to live and
of promoting geenomically mixed housing.™

Under this Program, qualifying low income families that demonstrate rent hardship and

need receive housing assistance in the form of a rent subsidy paid directly to their respective

" Exhioit 8s
" Exhibit 16
Y Exhibit CLoe d
2 Eshibit O e
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fandiords, in-the form of Housing Assistance Payments (“HARY. HPD's Administrative Plan
eutlines various action and inaction that are mandatory grounds for termination of the subsidy,
Chapter fificen of the Adminisirative Plan states HPD must deny assistance to an applicant if any
member of o household is subject 1o o lifetime registration reguirement under o State sex
offender regisiration pmgmm’ " The Participant, g a-Level 2 Hletime sexual
offender registrant under New York State law, M. ade the following arguments for
the reversal of his Section 8 termination: ) HPD failed to provide the Participant a
constitutionally adequate notice and b) HPD lacks authority to terminate the Participant’s Section
8 subsidy based on his lifetime registrant stafus,

After a review of the Record and by a preponderance of the evidence, HPD's termination
should be reversed.

Ao HPD DID NOT VIOLATE PARTICIPANT'S DUE PROCESS RIGHTS

The Participant claims that HPD's Pre-Termination Notice and Notice of Termination did
not sufficiently notify him of his reasons for Termination and thus violated his due process
rights. Due process requires “meticulous adherence to notice requirements given the nature and
imporiance of the rent subsidy.'’ Section 8 participants facing a possible termination of
agsistance are entitled to timely and adequate notice detailing the reasons for a propoesed
termination, The requirement of notice is o inform the tenant of the allegations so that be can
prepare a defense. The Participant states this notice requirement is important “where recipients
have chullenged proposed terminations as resting on...misapplication of rules or policies © the
facts of particuar cases.”'" The Participant claims HPD did not give adequate notice because the
Pre-Termination Nolice only states that the Participant is subject 10 a lifetime sex offender
regisiration requirement. Participant [urther states the Notice of Ternmnation is even less
suificient, merely stating that Participant’s subsidy woutd be terminated for failure to comply
with regulations. As a result, the Participant claims that he had to surmise on his own which
program regulation he violated to warrant termination of assistance. Thus he did not have
constitutionally adequate opportunity to prepare a defense.

After o review of the record, 1 find that the Participant did net ave 10 suemise the reason
for his ermination because he was adeguaiely notified on both the Pre-Termination Notice and
Notice of Termination. HPD s Administrative Plan instructs that "HPD must give the Tamily a
written notice of intent to terminate, with reasons as well as notify them ol their right w an
iformal hearing prior to the propoesed date of termination.™® The Pre-Terminalion Notice stated

PHPED Adminisrative Plas
Yeinddhory v Kelly, 397 LIS 234, 268264
TExhibin B, page 4
HPD Administative Plan
Informal Hearng Decision
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that his subsidy was beinp discontinued because he is subject to a lifetime sex offender
registration requirement and stated fuilure to respond within fifieen calendar days from the date
of the notice may resull in lernination of the Section 8 subsidy. The Pre-Terminalion Notice was
sent via regular and certified mail. The Certified Mall receipt indicated that the Pre-Termination
Notice was never claimed. Upen Mr, " s failure to respond to the Pre-Termination
Notice, HPD issued a Notice of Section 8 Rent subsidy Termination. The Termination Noefice
gave him twenty one days te respond. The Termination Notice also noted. “Vouw may be
represented by an attorney or ather represeniative of your choice wf the infirmal hearing. If you
oF your represimfative wish lo review the contenis of vour file, you may do so.. HPD wilf
provide you veith a copy of the docments in your file ai « cosr of twenty-five cepts per page. The
Termination Notice indicated that HPD would answer any further inquiries the Participant may
have had, Additicnally. HPD attached an Appeal of Section 8 Subsidy Termination form to the

Termination Notice. Mr, checked the box indicating, “/ would like aw informal hearing
o contest the fermination of my Section 8 subsidy. Fani not the person portraved in the enclosed
sex affender public regisiry... " The fact that Mr, v checked ofT this box on his Appeal

form demonstrates that he knew the reason for his Termination.

Finally. the Parficipant’s procurement of legal representation for this Informal Hearing
and the detailed exhibits and memos by his counsel suggests that HPD allotted the Participant a
reasonable time and opportunity to prepare a defense.

B. PARTICIPANT SHOULD NOT BE TERMINATED FROM THE SECTION 8
PROGRAM BECAUSE HE WAS NOT A LIFETIME REGISTRANT AT THE
TIME OF APPLICATION AND HAS NOT COMMITTED ANY NEW ACTS
REQUIRING TERMINATION ACCORDING TO THE HPD ADMINISTRATIVE
PLAN AND HUD GUIDELINES

The Participant argues the Quality Housing and Work Responsibility Act of 1998
(“OHRA™M, which governs admission and termination from the Section 8 program does not grant
HPD the authority to terminate the Participant’s subsidy because he is a participant and not an
applicant, Participant is correet that the GHRA does not address persons already participaling in
the Section 8 program. However, the fanguage of the Act does not explicitly fimit HPD’s
authority (o applicants. A Question and Anywer sheet issued by HUD for Howusing Finance
Agencies (HIPA's) contains essentially the same guidance as was received by HPD, as testified to
hy Ms, Warren,

Informal Flearine Meciinn
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Below is the question and answer in its entirety; |/

Ouestion

What should PHAs [Public Housing Autharity's] do i they know of current residents
of Section 8 praperties who are listed on the sex offerder register, but huve done nothing 1o
hreak the ferms of their current fease?

Answer:

The stetutory prohibition iy limiled o admissions and screening provisions. The
statule gand ity implementing regulationg are silent with respect 1o termipation of tenancy for
sex offenders subject (o o lifetime registration roquirerment wnder a State sex offender
regisiration program, Current residents of unity with Section & project-hased avsisfance are
nof subject to the prohibition of admission 1o Federallv-assisied housing if any member of the
household is subject {0 a liferime registration requiremernt under o Siale sex offender
reglsiration program, PHAs and Owners are nol prohibited by the stanae or regulation from
establishing policies and procedures and a lease provision that provides sex offenders
subject o a lifetime regisiration requivement under a State yex offender registration program
residing in Federally-assisted housing is o cause for terminalion of tenency.

Although the guidance quoted above was directed to HFA™S which administered project
hased assistance, the same reasoning can be applied to tenant based vouchers, such as Mr.
"w, This shows that the guidance received by HPD from HUD headquarters was indeed
e swe guidance that HUD has given to other Public Flousing Agencies, Thus, Mr. v's
clatm that HPD's sweep for offenders is unauthorized is incorreot, The guidelines intend to reach
current participants who were admitted to the program due to the possible mistake of the
participant or the agency, Further, Cowrts have established HPD's authority to terminate curent
recipients of Seciion § when pot in compliance with HUD regulations. such as criminal activity,
In Chevror v, NRDC, the court ruled that courts will defer (o an agency’s interpretation of a
statute when a statute is amtbiguous or there is 2 gap that Congress intended the agency to Al and
the agency’s inferpretation 15 reasonable. ¥ Thus, HUDs interpretation of the regulations "1t is
enfrusted to administer” is entitled due defersnce, HPD must comply with HUD s direction until
a reviewing court determines HUD's interpretation is not permissible or contrary to
congressional intent,

Although HPD's interpretation of HUD regulations is entitied due deference under the
Chevron analysig, Mr, o - s case 15 distinguishable from the sex offender cases mentioned
in the MUD fetier. M./ pwas not g lifetime sex offender at the Ume of application 1o the
Section & subsidy program in 2003."Y At the time of his admission, the Participant was subjeet to

ey f Questions and Coneerns Ahout the Sereening and Bvietion for Drug Abuse and Other
Criminal Activity: Final Rule®™ [0S/A72002 9:56 AM Final] Found at
bripieew hud gowafficeshsg/oghilaendocsienictionfuys. pdf
D Chevron v NRDC, 46T LS 837,844
" Exhibit CLd
Iaformal Hauring Declsion
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@ ren year sex offender registry requirement.” Thus, he was not an ineligible applicant, in 2003
at the time of application, and was not erroncousty adimiticd to the Section § program. Mr.

conly became o lifetine sex otfender registrant in 2006 ag o result of the January 20006
Sexual Offender Registry amendments, which required ¢ fevel two offender to register annually

for lite." Consequently. the HUD regulations should not apply to Mr, ), becanse he has
not comumidted any action while a parlicipant on the section 8 program which would require
termination. Thus, My, ermination from the Section § Subsidy program should be
reversed,

DETERMINATION

Based on the foregoing and a complete review of the Record HPIVs decision to
terminate Mr. ‘s Section B rent subsidy is hiereby reversed,

Date of Informal Hearing Decision: April 15,2010

& 4 ’(
Hearing OfTicer: ;;'//\,4_,1»» y M‘tw{éyy .

Shalini Gajadhérsingh £,

Ce:

Participant

C.J. Masimore, Staff Atterney, MEY Legal Services, 299 Broadway, New York, NY 10027
Aapra Garg, MFY Legal Scrvices, 299 Broadway, New York NY 10027

HPD/ Section 8 Representative

File
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