CIVIL COURT OF THE CITY OF NEW YORK
COUNTY OF BRONX: HOUSING PART Z

2475 HUGHES AVE. REALTY CORP, L&T 24769/09
Petitioner,
against
_ Decision and Order
Bronx, New York 10458, | ‘ '

Respondent-tenants,

-. “JOHN & JANE DOE”,

Respondent-undertenants.

" Hon. Kevin McClanahan:

This is a holdover proceedjng commenced pursuant to Sections 711(5) of the Real Property
Actions and Proceedings Law (hereinafter, the “RPAPL”) and Section 231(1) of the Real Propefty
Law (hereinafter, the “RPL”). In its petition, petitioner claims that respondents permit the premises
to be used for illegal trade or business. Specifically, petitioner claims that drug transactions occur in
the premises. The Respondent denies these allegations. ' The Petitioner moves to strike the
Respondents® demand for jury tr@al. The Respondent opposes the motion and separately moves for an
order compelling the Petitioner to submit a supplemental bill of particulars and, in the alternative, for

leave to conduct discovery.



THE JURY DEMAND

Respondents in summary eviction proceedings have a common law right fo trial by jury. NY
Const art I, § 2, Glass v. Thompson, 51 AD2d 69 (2™ Dept 1976). Jury trial in summary eviction
rproceedings is also authorized b_y the RPAPL., which provides that trizﬂs will be held before a judge
unless, “at the time the petition is noticed to be heard, a party demands & trial by jury, iﬁ which case
trial shall be by jury.” RPAPL § 745(1). Standard leases generally contain jury waiver clauses, and
jury trial waivers are presumptively valid. Estate of Greenberg, 102 Misc2d 308 (App Trm 1975).

Because the right to trial by jury is so fundamental, courts should indulge every reasonable
‘presumption agdinst waiver and should strictiy construe jury v;raiver clauses, Adetna Ins. Co v.
Kennedy to Use of Bogash, 301 U.S. 389 (1937); Barrow v. Bloomfield, 30 AD2d 947 (13‘ Dept 1968).
The general rule is that a jury waiver provision survives the expiration of the lease, Teitler v.
Tetenbaum, 123 Misc2d 702 (App Trm 1¥ Dept), and is equally binding on undertenants. Rumiche
Corp. v. Marsh, NYLJ, January 21, 1981, atp 12, col 2 (App Trm 1% Dept).

In support of the instant motion, the Petitioner ‘cites to Paragraph 21 of the Lease Agreement
between it and the Respondents. The language of the lease Waiveslthe right to a trial by jury in any
action or proceeding or “...any mattér whatsoever, arising out of or in any way connected with this
lease....” The lease provision also notifies the Respondents that the right to a frial by jury is important
and that the tenants are “...agreeing not to demand a trial by jury.”

The Respondents do not deny the waiver provision in the lease. However, they :conteﬁd that
the lease térms are no longer in force and effect by operation of law. The lease being void, any
waiver contained therein must also be void. The Petitioner counters that although the tenancy ié
voided by the tenant’s illegal activity, the lease continues to determine the procedural righfs of the

parties, citing Hudsonview Co. v. Jenkins, 169 Misc2d 389 (Civ Ct NY Co 1996).






ILLEGAL USE PROCEEDINGS

Commentators agree that illegal use holdover proceedings are sui generis as they relate to
other iypes of holdovers that are routinely commenced against tenants. In Bel Air Leasing L.P. v.
Kuperblum, 15 Misc3d 986 (Civ Ct, Kings Co. 2007), the court observed:

[blecause RPL § 231(1) terminates a lease automatically, a drug-holdover proceeding
is technically not a holdover at all, at least not a typical one. A typical holdover arises
from an expired or terminated lease. A drug holdover arises from a landlord-tenant
relationship that terminates as a matter of law upon the illegal use of the premises.

The unique'nature of ilieg‘al use proceedings was recognized in the case of Murphy v. Relaxation Plus
Commodore, Ltd., 83 Misc2d 838 (App Trm I* Dept 1975). In holding that a landlord is not required
to serve a predicate notice terminating the term of the tenancy, the court held that:

[slubdivision 1 of section 231 of the Real Property Law is in no way dependent upon
the covenants of the lease. There is a difference between a violation of law and a
violation of the terms of the lease. The lease being void, the covenants in the lease
which relate to preliminary notice as a condition to instituting eviction proceedings
have no probative effect.

Similarly, in New York City Housing Authority v. Harvell, 189 Misc2d 295 (App Trm 1¥ Dept 2001),
the court observed that a termination notice was not genéraﬂy required to maintain an illegal use
proceeding since such proceediﬂé is founded upon statutory authority and not the termination of the
lease. See also NYCHA v. Arias, 2 Misc3d 343 (Civ Ct NY Co 2003). In construing RPL § 234
which reads into every landlord/tenant lease the reciprocal right of the ténant to be awarded attorney’s
fees, the court held in White v. Pineda, 12 Misc3d 820 (App Trm 27 Dept 2006) that:

A Although the parties’ lease contains a provision entitling landlord to
attorney’s fees in the event of a default by tenant under the terms of the
lease, this proceeding is not based on such a default but was
commenced by landlord at the direction of the Queens County District
Attorney...In the circumstances presented, landlord’s right to attorney’s
fees, had landlord prevailed in the proceeding, would have flowed not
from the lease but from subdivision (4) of RPAPL 715. Neither RPAPL



715 nor Real Property Law § 234 gives the prevailing tenant the
reciprocal right to recover attorney’s fees in these circumstances.
Instructive on the issue before this Court is the case of Barrow v. Edward Bloomfield, 30
AD2d 947 (1% Dept 1968), which involved an action by a statutory tenant for malicious prosécution.
The defendant asserted a jury waiver provision contained in the initial lease which had expired. The
court held that the provision was projected into the statutory tenancy and was designed to apply to
matters arising out of the lease or out of the occupancy of the premises. However, in denying
defendant’s motion to strike the action from "the general jury calendar, that court held that “[tihe
present action is no1; for damages arising out of the lease or even foreseeably resulting from plaintiff’s

occupation of the leased premises, but is based upon an unrelated tort of malicious prosecution.”
APPLICATION OF THE LAW

The appeliate courts have made a clear distinction between a cause of action arising from
contract and one originating from statute. RPL § 231 does not just terminate the tenancy but the
illegal trade makes the lease voidable at the option of the landlord. 220 West 42 Associates v. Cohen,
60 Misc2d 983 (App Trm 1% Dept 1969). Upon commencement of the illegal use holdover
proceeding, the landlord elects to void the lease with the tenant. Once voided, the lease is ineffectual
and nugatory, having no legal force or binding effect and. is incapable of being enforced by law,
élack’s Law Dictionary 1410 [8" ed 2004]. As explained by the Appellate Term, the Jease being
void, the covenants in the lease which relate to preliminary notice as a condition to instituting eviction
proceedings have no probative effect. Murphy v. Relaxation Plus Commodore, Lid., supra.

If the provisions in a lease requiring the service of a predicate notice to terminate a lease and

to commence an eviction proceeding have no probative effect, it is axiomatic that the provision



waiving a trial by jury is also ineffectual and without binding effect. In the instant case, when the
Petitioner elected to commence this illegal use proceeding, it voided the lease with the Respondents.
Thus, all of the covenants contained therein were rendered unenforceable, including the provision
waiving the tenant’s right to a trial by jury.

In support of ifs motion to strike the jury demand, the Petitioner cites Hudsonview Co. v.
Jenkins, 169 Misc2d 389 (Civ Ct, NY Co 1996), wherein thaf court opined that “ta}lthough the
tenancy is voided by the tenant’s illegal activity..the lease contmues to determine the procedural
rights of the parties, in the same way that the terms of an expired lease project into a holdover
tenancy.” This Couirt is not persuaded by this analysis for several reasons. |

First, the language is dicta. In Hudsonview Co., the legal question before the court was
whether the equitable defense of waiver Warfaintec.i the dismissal of an illegal use proceeding. The
contractual rights of the partieé were not implicated, but rather the legal implications of petitioner’s
"actions after notice of the illegal use of the premises.

Second, the court’s analysis was rejected by the appellate court in Barrow v. Bloomfield.
While acknowledging that the terms of an expired lease projected into a statutory tenancy, it held that
when the cause of action does not arise out of the lease or the occupancy of the premises, the jury
waiver élause or other lease provision was not enforceable. The illegal use of the subject premises is
a violation of iaw and not a violation of the terms of the lease. Murpy v. Relaxation Plus
Commodore, iid, 83 Misc2d 838, supra.

Third, the distinction between substantive and procedural rights is untenable and misses the
point. Whether the right to a jury trial is categorized as procedural or substantive, it is a right that is
so fundemental that courts must indulge every reasonable presumption against waiver. Where, as
here, the leasc covenant x%faiving the right is void as a matter of law, it cannot serve to deny the

Respondents their right to a jury trial.



Alccordingly, the Court hereby denies the Petitioner’s motion to strike the Respondents®
- demand for a trial by jury.
THE CROSS-MOTION

The Court denies the cross-motion.to compel service of a supplemental bill of particulars and
for discovery. Questions 2, 6, and 7 are not applicable to the instant proceeding. Here, the petition
alleges that the Respondents used the subject premises for the sale of controlled substances. Thus,
evidence related to the use of public areas is not germane to this illegal use holdover proceeding.
Moreover, the exhibits attached to the petition clearly identify the o_ther persons alleged to have been
involved with the illegal use of the apartment. Finally, the Court does not find that the Respondents
have established a compelling and particularized neéd for discovery that outweighs a presumption of
confidentiality. Melendez v. City of New York, 109 AD2d 13 (1 Dept 1985).

The Court restores the matter to the Part 7 Calender for settlement or seléction of a frial date

on[ [ T (:c Court shall mail courtesy copies of its decision/order

to counsel.

Dated: February 18, 2010 Aﬂﬂ/

Bronx, New York Kevin C. Mc{l Yﬁiﬂ, JLHC.
ﬁﬂm«. Kmfﬂ% Cb ﬁﬁtmﬂg{‘&?@d%s’“
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