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PRELIMINARY STATEMENT

This Memorandum of Law is submitted on behalf of Petitioner GREGORY H (“Petitioner” or “Mr. H”) in support of his opposition to the Motion to Change Venue and in response to the Answer and Memorandum of Law on the merits filed by Respondent MICHAEL F. HOGAN, as Commissioner of the New York State Office of Mental Health (“Respondent” or “OMH”).  

In this combined Article 78/Declaratory Judgment action, Mr. H seeks: (1) reversal under Article 78 of the Civil Practice Law and Rules (“CPLR”) of Respondent’s determination to disqualify him from continued employment as a peer advocate with the Center for Alternative Sentencing and Employment Services (“CASES”); (2) a declaration under CPLR § 3001 that his continued employment is not subject to Executive Law § 845-b and Part 550 of Chapter 14 of the New York Codes, Rules and Regulations (“NYCRR”); (3) that Respondent’s determination as applied to Mr. H violates the New York State constitution and other state law; and (4) that the regulations invoked by Respondent here were invalid under the State Administrative Procedure Act (“SAPA”).

Mr. H opposes Respondent’s motion for a change of venue from New York County to Albany County because New York County is a proper venue under CPLR § 506(b) and because neither the ends of justice nor the convenience of the material witnesses would be better served by the proposed change.  Mr. H further replies to Respondent’s Answer and Memorandum of Law in which it argues that his claims are without merit because OMH made no final determination subject to review.  Although OMH did not issue a formal, written statement of its determination to disqualify him, the evidence shows that it not only made such determination, but communicated it clearly to Mr. H’s employer, CASES.  Furthermore, there can be no doubt that OMH had determined to subject Mr. H to its regulations in the first instance.  The bulk of Respondent’s arguments as to the lack of merit of Petitioner’s claims rest on the shifting sand of its incorrect assertion that it took no action that is subject to this Court’s review. 

STATEMENT OF FACTS 

Because Mr. H has laid out the facts of this case in detail elsewhere – in the Petition, in his own Affidavit to which this Memorandum is attached, and in his counsel’s Affirmation – they will not be fully recounted here in the interest of brevity.  Presented here is a digested version that incorporates a counterstatement to Respondent’s own.


In 2004, after struggling with illness, homelessness, and poverty for much of his adult life, Gregory H found not only a way to support himself, but also a way to use the lessons he learned from his difficulties to be in service to others and to his community.  Petition at ¶ 28.  He began working as a peer advocate at the CASES Nathaniel Project – which served a population of mainly homeless, mentally ill adults who had criminal justice system involvement – where he worked with a treatment team to provide assistance to clients struggling with histories similar to his.  H Affidavit at ¶¶ 6-7.  Mr. H excelled in this critical position in which he spent considerable time interacting with the clients on a personal basis, with unsupervised and unrestricted physical contact.  Id. at ¶ 7.  He was working in that position for more than seven months when the law requiring providers of mental health services such as CASES to cooperate with OMH in requesting criminal background checks on applicants for employment, Executive Law  § 845-b and 14 NYCRR Part 550, went into effect on April 1, 2005.  Id. at ¶ 6.    


When the federal funding for the Nathaniel Project for which Mr. H worked ran out in the Fall of 2006, CASES transferred Mr. H to the virtually identical position in its Assertive Community Treatment (“ACT”) Team.  Petition at ¶ 38.  Although by OMH’s own interpretation of its regulations Mr. H was not subject to the criminal background check laws, CASES mistakenly submitted his transfer to the process as if he were a new applicant.  Id. at ¶ 39.  OMH subsequently fingerprinted Mr. H and obtained his conviction history from the State Division of Criminal Justice Services (“DCJS”).  O’Neill Affirmation at ¶ 17.  The history accurately reflected that in 1991 Mr. H plead guilty to a “Class D” felony sex offense
, a history that Mr. H had properly disclosed to CASES when it originally hired him.  H Affidavit at ¶ 6.  


Pursuant to its regulations – at least as they appear to apply to individuals who may be legitimately subjected to them – OMH notified Mr. H that in light of his conviction history, he would be disqualified from continued employment unless he could provide documentary evidence of his rehabilitation and good conduct.  Exhibit 14 to O’Neill Affirmation.  Mr. H did so, by way of letters of support from CASES, his training program and his mental health care provider, as well as his own statement.  Exhibit U to Acorn Affirmation.  Respondent acknowledges receiving Mr. H’s submission in early November 2006 and “commenc(ing) review…with an eye toward issuance of a final determination.”  O’Neill Affirmation at ¶ 20.  However, Mr. H had no word about the status of such review until January 9, 2007 when his CASES supervisor informed him that he could no longer work in an unsupervised position.  H Affidavit at ¶ 11.  

At this point, OMH, through its counsel, Kristin O’Neill, began engaging in a highly irregular series of communications with CASES by which it now hopes to evade this Court’s review.  OMH states that it contacted CASES in early January 2007 after learning that CASES had improperly placed Mr. H in an unsupervised temporary approval position.  O’Neill Affirmation at ¶ 21.  OMH asserts that even though it had all of the information it would have, it never actually determined to disqualify Mr. H from continued employment as a CASES peer advocate, but only “suggested” to CASES that it could opt to withdraw Mr. H from further review (O’Neill Affirmation at ¶¶ 22-24).  At the same time, O’Neill communicated to CASES that because Mr. H was registered as a Level III sex offender, OMH would not approve him.  Acorn Affirmation at Exhibit V.  Whether it said as much to CASES explicitly, there is no doubt that CASES heard the message loud and clear: Mr. H would not be approved.  

OMH undoubtedly understood that if CASES withdrew Mr. H’s application the effect would be the same as if it had provided a written determination.  At that point, only if OMH had approved Mr. H could CASES continue to employ him as a peer advocate.  Yet OMH offers no explanation whatsoever for “suggesting” that CASES withdraw Mr. H’s application.  It is important to note that, at every critical stage, Mr. H had no input whatsoever into this process.  He was never asked for additional information and he was not consulted about having his application withdrawn H Affidavit at ¶¶ 13-14.    


ARGUMENT
I.
VENUE IS PROPER IN NEW YORK COUNTY AND RESPONDENT HAS FAILED TO ESTABLISH A VALID REASON TO CHANGE IT.
A.
Article 78 Venue is Proper in New York County

In pertinent part, the statute setting venue in special proceedings like this Article 

78 states:


(b) Proceeding against body or officer. A proceeding against a body or officer shall be commenced in any county within the judicial district where the respondent made the determination complained of or refused to perform the duty specifically enjoined upon him by law, or where the proceedings were brought or taken in the course of which the matter sought to be restrained originated, or where the material events otherwise took place, or where the principal office of the respondent is located…

CPLR § 506(b).  

Venue is proper in New York County because this is where the material events of this action occurred. The location of the material events “usually will and should govern” venue. Ronco Communications & Elecs. v. Valentine, 70 A.D.2d 773 (N.Y.A.D. 4th Dept. 1979), citing 8 Weinstein-Korn-Miller, N.Y. Civ. Prac. ¶ 7804.04. Even where a proceeding may be commenced in another county wherein the respondent’s primary offices are located, the Courts should favor venue in the district in which the material facts took place. Manzi v. Kaplan, 33 Misc.2d 62, 64 (Sup. Ct. Queens Co. 1962).

Recently, in Crimmins v. Dennison, this Court recognized that, “the phrase ‘where the material events otherwise took place’ has been interpreted to mean the locale of the underlying events that gave rise to the official action in dispute.”  12 Misc.3d 725, 728 (Sup. Ct. NY Co. 2006), citing Alexander, Practice Commentaries, McKinney's Cons. Laws of NY, Book 7B, CPLR 506, at 86, and Brothers of Mercy Nursing and Rehab. Center v. DeBuono, 237 A.D.2d 907 (4th Dept. 1997).  The Crimmins court found that it was not a parole board’s decision that was the material fact, but rather the crime and sentencing that lead to the application for parole.  12 Misc.3d at 728; Brothers of Mercy Nursing and Rehab. Center, 237 A.D.2d at 908 (proper venue was the county where the acts of the nursing home gave rise to the reimbursement rate determinations, rather than Albany County where the reimbursement rates were calculated).

Here, all of the underlying events that gave rise to OMH’s determination took place in New York County: Mr. H was employed there and sought to continue his employment with CASES there; CASES made its determination to subject Mr. H to fingerprinting and entered information into OMH’s Case History and Information Tracking System (“CHITS”) there; OMH fingerprinted Mr. H there; most of the documents in support of Mr. H’s continued employment were produced in New York County; and CASES’s communication with OMH’s occurred there.  It was these facts that lead to OMH’s determination to disqualify Mr. H for employment.

Respondent argues that none of the material facts occurred in New York County because none of the facts Petitioner cites are in dispute.  Respondent’s Memorandum of Law at p. 12.  But that is not the standard by any means.  Indeed, neither does Petitioner dispute that OMH took action in its Albany County offices.  Here OMH’s actions were not the underlying events, but were instead “the determination complained of.”  But reading 506(b) to conflate such determinations with material facts violates the norms of statutory construction that statutes, "will not be construed as to render them ineffective."
  Crimmins, 12 Misc.3d at 729, quoting Allen v. Stevens, 161 N.Y. 122, 145 (1899).

Respondent also argues that venue should be changed to Albany County because that is where OMH made the determination of which Mr. H complains.  Respondent’s Memorandum of Law at pp. 10-11.  Although it takes great pains not to style such determination as a final one, it is odd at best for Respondent to advance this argument at the same time it argues that OMH made no determination about which a claim could be raised at all.  Id. at pp. 14-16. 

In an Article 78 proceeding, venue should be retained where the material facts took place, even if venue would be proper in another county where the determination was made or where principal offices are located. Lacqua v. O’Connell, 280 A.D. 31 (1st Dept. 1952). There, in an action against the State Liquor Authority, the determination complained of was made in the County of New York, the material facts took place in Kings County, and the respondent’s principal office was located in Albany County. Id. at 31. The Court found that although each venue was proper, the county in which the material events took place was the venue in which “such a proceeding can best be heard and determined.” Id.at 32.  Similarly, in Manzi v. Kaplan, respondents moved to change venue from Suffolk County, where the material facts took place, to Albany County, where respondent’s principal offices were located, and where personnel records were located. 33 Misc.2d 62 (Sup. Ct. Queens Co. 1962). The Court determined that when there is a choice of proper venue, as on a motion to change, the county in which the material facts took place is favored. Id.at 63-4.  

Although Petitioner agrees that Respondent’s action in making its determination would make Albany County a proper venue, that fact has little relevance in deciding the instant Motion.  “Unless the balance is strongly in favor of the defendant, the plaintiff’s choice of forum should rarely be disturbed.” Mingmen Acupuncture Services, P.C. v. American Transit Insurance Co., 183 Misc.2d 270 (Bronx Co. 1999); quoting Gulf Oil Corp. v. Gilbert, 330 U.S. 501 (1947); see, also Waterways Limited v. Barclays Bank, PLC, 174 A.D.2d 324 (1st Dep’t 1991).

Furthermore, the burden is on the defendant to establish that plaintiff’s choice of forum is improper. Mingmen, 183 Misc.2d at 274 (internal citations omitted).  In Mingmen, a group of medical service providers instituted a claim in Bronx County against defendant insurance company to obtain reimbursement for services rendered. Defendants moved to transfer venue to Kings County on grounds that they did business in Kings County, and also that plaintiff’s assignors resided there. The Court upheld the importance of plaintiff’s choice of forum in denying transfer from Bronx County, and noted that the defendants failed to provide any documents asserting grounds for such transfer. Id. at 272.  

Respondent argues that this Court should disregard any hardship visited upon Mr. H by a change in venue.  Respondent’s Memorandum of Law at p. 12.  But even if Mr. H’s venue selection were improper – and it surely is not - this Court could exercise its discretion and retain it in an otherwise improper venue for the convenience of either party’s material witnesses and the interests of justice.  Town of Hempstead v. City of New York, 88 Misc.2d 366 (Sup. Ct. Nassau Co. 1976).  The interest of “conserving witnesses’ expenses and expediting trial” should be considered when weighing the convenience of witnesses. Reichenthaler v. Elizabeth A. Horton Memorial Hospital, 2 A.D.2d 630 (3rd Dep’t 1956). The Court may exercise its discretion in deciding which county would promote judicial efficiency. Id. at 630. 

Here, the burden on Mr. H and his witnesses of changing venue to Albany County far outweigh whatever burden might attend Petitioner in New York County.  Mr. H is a low-wage worker who would have to rely on costly public transportation to get to Albany for any proceedings.  H Affidavit at ¶ 15.  Similarly, his potential witnesses, from CASES and PPP work for small not-for-profit agencies that have little or no funds for litigation-related travel.  Acorn Affirmation at ¶ 11.  Indeed, his counsel is a not-for-profit organization with a very small legal staff which would be greatly inconvenienced by needing to travel to Albany County to prosecute this matter.  Id. at ¶12.  In contrast, Respondent is a state agency with a principal field office in New York County.  Furthermore, Respondent’s counsel, the Office of the Attorney General has a principal office in New York County.  Tellingly, Respondent offers no argument at all that retaining this matter in New York County would work any hardship upon it.

Because Petitioner has properly placed venue in New York County, because Respondent has failed to meet its burden of demonstrating that such venue is improper and because the convenience of Petitioner’s material witnesses and the interests of justice weigh in Mr. H’s favor, this Court should deny the instant Motion.

II.
THE PETITIONER’S CLAIMS ARE RIPE AND REVIEWABLE

A.
OMH Made a Reviewable Determination


Petitioner seeks review of two determinations that OMH made: to subject him to the strictures of the criminal background check laws and regulations, and to disqualify him from continued employment under the terms of those laws and regulations.

1.
OMH’s Application of the Laws to Mr. H


As a threshold matter, there can be no dispute that OMH subjected Mr. H to the requirements of Executive Law § 845-b and 14 NYCRR, Part 550: OMH received CASES’ entries in its CHITS system regarding Mr. H; took his fingerprints and submitted them to DCJS, obtained and reviewed his criminal conviction history; made an initial determination that he would be disqualified unless he could show why he should not be; received and reviewed his response to that determination; contacted CASES about his temporary approval status; and processed the “withdrawn” application.  O’Neill Affirmation at ¶¶ 16-29.  

Mr. H claims that OMH wrongly subjected him to its scrutiny and decision-making process because he was not a “subject individual” as defined by the law.  Petition at ¶¶ 60-65.  OMH makes no serious argument whatsoever that Mr. H is now or should have in the past been subject to the law, rather it flatly denies having any responsibility for determining who is a “subject individual,” because “(t)he determination to require Petitioner to apply was CASES’, not OMH’s…”  Respondent’s Memorandum of Law at p.15.  

Executive Law § 845-b and the Part 550 implementing regulations authorize and require OMH to obtain and review the criminal conviction histories of applicants for employment with mental health “providers of services” [14 NYCRR § 550.4(k)] that, inter alia, are licensed by the office to provide services where those applicants will have regular and substantial unsupervised or unrestricted physical contact with clients of the provider.  Such applicants are considered “subject individuals.”  14 NYCRR § 550.4(l).  But not all of those who are employed by “providers of services” and who have regular and substantial unsupervised or unrestricted physical contact with clients of the provider are “subject individuals.”  OMH published its interpretation of some of these regulations through answers to “Frequently Asked Questions” (“FAQ”s) on its website:  

Q: Does this include all current employees and volunteers working at mental health programs now? 

A: No.  The required criminal history background check only applies to persons who apply for employment or volunteer service, or new “natural person” operators, on or after April 1, 2005.  This is the effective date of Chapter 575.

Q: If a current employee, hired prior to April 1, 2005, moves from a position in which he or she did not have regular and substantial unsupervised or unrestricted physical contact with clients, to one in which he she does, will that employee have to be treated as a "prospective employee" and have a criminal history background check?

A: Yes.
 

Here, it is undisputed that Mr. H was already employed by CASES prior to April 1, 2005 and that he transferred in October 2006 from one position in which he had regular and substantial unsupervised or unrestricted physical contact with clients to another.  

In the same breath as she acknowledges that “it is incumbent upon OMH to monitor providers’ compliance with the law in accordance with 14 NYCRR § 550.8,” Ms. O’Neill advances the troubling argument that, “OMH neither has the resources, nor the legal obligation, to review each and every provider’s determinations with respect to which of its applicants are or are not subject to the criminal history background check requirements.”  O’Neill Affirmation at ¶ 12.  The assertion is particularly inconsistent with OMH’s requirement, as stated by Ms. O’Neill herself, that in submitting information on employees, providers must include “the specific duties which qualify the provider to request the check…”.  O’Neill Affirmation at ¶ 13.  Thus, OMH asserts that it is responsible for ensuring that prospective employees are subject to the law under one criteria, but not another.

Even if that were true, it remains for this Court to decide whether, in fact, OMH properly subjected Mr. H to the criminal history background check requirements. Certainly on this point Mr. H’s claims cannot be termed premature.

2.
OMH’s Disqualification of Mr. H


OMH had already determined that it would disqualify Mr. H from continuing his employment when CASES withdrew his application on January 29, 2007.  By then, OMH possessed for more than two months all of the materials it might need to consider in order to issue its written determination.  Furthermore, OMH’s communication with CASES, through Ms. O’Neill, left CASES with no doubt at all that the decision was made.  Moreover, Mr. H was thoroughly aggrieved by OMH’s actions in communicating to CASES that disqualification was certain as well as by its “suggestion” that CASES withdraw the application.  Issuing a written decision plainly would have been redundant at that point and amounted to a mere formality.  


“There is no requirement that for the purposes of CPLR § 217, a ‘final determination’ be in writing, notice must be reasonably expected to apprise an applicant of the administrative body's decision.”  301-52 Townhouse Corp. v. Click, 113 Misc.2d 1050, 1055 (Sup. Ct. NY Co. 1982).  In Click, the court determined that an ambiguous telephone call made by the agency to the petitioner’s lawyer was insufficient to constitute a final determination that could trigger the Article 78 statute of limitations, concluding that “direct communication with a designated agent is the minimum requirement for a final determination.”  113 Misc.2d 1050, at 1057.  In contrast here, OMH communicated numerous times with CASES “authorized person,” Melody Smith-Gatling.  Not only did OMH do so by telephone, but also in writing and on numerous occasions.  For example, Ms. O’Neill’s January 8, 2007 e-mail to Ms. Smith-Gatling in pertinent part states:

As you know, Mental Hygiene Law requires that you request a criminal history background check on all potential employees or volunteers who will have regular and substantial, unsupervised, unrestricted contact with your clients.

In regard to Gregory H, if CASES wishes to hire Mr. H as a peer specialist on the Nathaniel Project ACT Team, he would need to be reclassified from an employee applicant who would have that level of contact to an employee applicant who would not be permitted to have unsupervised physical contact with your clients…

See, Exhibit 15 to O’Neill Affirmation.  Nowhere in the e-mail does Ms. O’Neill refer to Mr. H’s temporary approval status.  It simply states that if CASES were to hire him, he would not be permitted to be in the kind of position for which CASES had submitted him for review.  Nor was there any doubt on CASES’ side about what Ms. O’Neill meant.  In an e-mail she sent to CASES staff and to Mr. H’s counsel, CASES counsel Ellen Fried wrote:


I just spoke to Kristin O'Neil.   Her office recognizes that Greg's

classification is probably incorrect. She said they had done some

investigating and found there had been no judicial decision to classify

him.  He was in his last year of probation when Megan's Law was enacted

and the classficiation was basically his probation officer's decision.

She actually urged us to find someone to help him with this.

Nevertheless, they will have to issue a denial unless we withdraw the

application. She understands he's now in a position where he's not

subject to the law.   If we withdraw, we should submit written

confirmation of his new position and duties.

See, Exhibit W to Acorn Affirmation.  While Ms. O’Neill correctly stated that she sent other e-mails indicating that reclassifying Mr. H’s position and withdrawing his application were merely “suggestions,” (O’Neill Affirmation at ¶¶ 22-24), there can be no question that, at best, her meaning was very unclear.


In Castaways Motel v. Schuyler, 24 N.Y.2d 120 (1969), the Court of Appeals stated that in drafting Article 78 the legislature determined that: 

The burden was put on the public body to make it clear what was or what was not its determination. In dealing with this dilatory defense the courts should resolve any ambiguity created by the public body against it in order to reach a determination on the merits and not deny a party his day in court.

24 N.Y.2d at 126-127.  Here, OMH seeks to evade review and deny Mr. H his day in court on the pretext that it had nothing to do with CASES’ decision to withdraw Mr. H’s application.  

There can be little question that OMH’s communication with CASES lead them to withdraw the application.  Ms. O’Neill points to Ms. Fried’s January 19th letter stating that CASES had moved Mr. H to a supervised position and awaited OMH’s determination (Exhibit 17 to O’Neill Affirmation) as evidence that CASES had not come to believe that the determination was already made.  O’Neill Affirmation at ¶ 25.  However, Ms. Fried in fact wrote the January 19th letter in response to Mr. H’s counsel’s request that she not withdraw the application.  Acorn Affirmation at ¶ 23.  Nonetheless, following another telephone call with Ms. O’Neill, several days after sending that letter, Ms. Fried came to believe that OMH had in fact determined to disqualify Mr. H.  Exhibit W to Acorn Affirmation.  Therefore, this Court should resolve the ambiguities in this case as to whether OMH made a reviewable final determination against the agency.

III.
PETITIONER’S REMAINING CLAIMS HAVE MERIT


With the exception of Petitioner’s claims based on the State Administrative Procedure Act (“SAPA”) and the New York City Human Rights Law, Respondent’s arguments with respect to the merits of Petitioner’s claims run solely to whether it made any determination at all.  With respect to Petitioner’s arguments thereon, Respondent relies upon the foregoing section in support of the viability of those claims.

A.
Petitioner’s SAPA Claim is Meritorious


OMH subjected Mr. H to a set of emergency regulations which it promulgated improperly time after time and which, even improperly, were not in place at all when OMH disqualified Mr. H from employment in January 2007.  Petition at ¶¶ 22-24 and 81-85.  

Article 2 of the New York State Administrative Procedure Act (“SAPA”) governs, inter alia, the process by which state agencies promulgate implementing regulations.  The procedures to be followed in adopting and re-adopting regulations on an emergency basis are set out in detail at § 202(6).  Generally, while SAPA requires that agencies provide notice to affected individuals and communities of the regulations they propose to adopt, along with a period during which those affected may submit comments, those requirements are waived when the “agency finds that immediate adoption of a rule is necessary for the preservation of the public health, safety or general welfare and that compliance with the requirements of subdivision one of this section would be contrary to the public interest.”  § 202(6)(a).  In this case, the New York Legislature specified that

 the commissioner(s) of the…office of mental health (are) immediately authorized, in consultation with the commissioner of the division of criminal justice services, to promulgate any rules and regulations necessary to implement the provisions of this act on its effective date on or before such date 

Chapter 643 of the Laws of 2003.

However, regulations adopted under the emergency procedure are only valid for 90 days after filing with the Secretary of State unless the agency follows the general notice and comment procedures.  § 202(6)(b).  If the agency does not take such steps, it may re-adopt the regulations under the emergency provisions for 60 days at a time, provided it does so before the authorization expires.  Id.  However, if it does so, the agency must submit a notice of such adoption that indicates that the agency has made findings “that immediate adoption of a rule is necessary for the preservation of the public health, safety or general welfare and that compliance with the requirements of subdivision one of this section would be contrary to the public interest,” [§ 202(6)(a)] together with, inter alia:

the specific reasons for such findings and the facts and circumstances on which such findings are based. Such statement shall include, at a minimum, a description of the nature and, if applicable, location of the public health, safety or general welfare need requiring adoption of the rule on an emergency basis; a description of the cause, consequences, and expected duration of such need; an explanation of why compliance with the requirements of subdivision one of this section would be contrary to the public interest; and an explanation of why the current circumstance necessitates that the public and interested parties be given less than the minimum period for notice and comment provided for in subdivision one of this section. 

§ 202(6)(d)(iv).  It’s assertions to the contrary notwithstanding, OMH has never complied with the SAPA provisions governing re-adoption of these regulations and they are not validly authorized for enforcement.  


For example, OMH failed to file emergency re-authorizations on a 60-day basis as SAPA requires at § 202(6)(b).  Instead, by its own admission, it filed re-authorizations approximately every 90 days.  Rodak Affirmation at ¶ 7.
  OMH offers no explanation for how this comports with the law.


Nor do any of the emergency adoption documents OMH submits conform with the SAPA requirements that second and subsequent re-adoptions include information about public commentary solicited and received regarding the regulations.  § 202(5)(b).


Therefore, despite OMH’s assertion on this point, there is considerable question as to whether it validly re-adopted the emergency regulations to which it subjected Mr. H’s application.  

B.
Petitioner’s New York City Human Rights Law Claim has Merit

Respondent states in a conclusory manner, citing no authority whatsoever, that the Commissioner, as a State official rather than City official, is not subject to the New York City Human Rights Law.  This Court should not dismiss this claim unless and until Respondent meets its burden.

CONCLUSION

For all of the foregoing reasons, this Court should deny Respondent’s Motion in its entirety and grant such other and further relief as it deems just and proper.

Dated:
May 7, 2007



Juan Cartagena, General Counsel

New York, NY
Craig S. Acorn, Associate Counsel 

COMMUNITY SERVICE SOCIETY

105 E. 22nd Street, 2nd Floor

New York. NY 10010 

(212) 614-5323, fax (212) 260-6218

____________________________

By:  Craig Acorn

� Sexual Abuse in the First Degree.  Mr. H served 4 months of a 6 month sentence.  Mr. H had one other criminal conviction which occurred during his period of homelessness in 1997.  He plead guilty to a charge of Intent to Obtain Transportation Without Paying, Penal Law § 165.15(3) (turnstile jumping), a Class A misdemeanor.


� Respondent’s argument as to change of venue being mandated by the fact that OMH’s principle office is in Albany County, Respondent’s Memorandum of Law at p. 10, falls to this rule as well.  Reading each of the listed factors in 506(b) as mandatory renders the entire sentence absurd.


� Available at: � HYPERLINK "http://www.omh.state.ny.us/omhweb/fingerprint/faq.htm#includeall" ��http://www.omh.state.ny.us/omhweb/fingerprint/faq.htm#includeall� – last visited April 30, 2007.


� � We note that the paragraphs of the Rodak Affirmation appear to be mis-numbered, with ¶¶ 6 and 7 appearing twice.  We refer here to the second number 7, more properly numbered 9.
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