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CONVICTION RECORDS - STATISTICS

Green v. Missouri Pacific Railroad Company, 523 F.2d 12%0, 10 EPD

9 10,314 (8th Clr. 1975), is the leading Title VII case on the issue of
convicrion records. In Green, the court held that the defendant's policy
of refusing employment to any person convicted of a crime other tham a
minot traffic offense had an adverse impact on Black applicants and was not
justified by business necessity. In a second appeal following remand, the
court upheld che district court’s injunctive order prohibiting the defendant
from using an applicant's conviction record as an absolute bar to employment
but allowing it to consider a prior criminal record as long as it constituted
* a business necessity. Green v. Missourl Paclific Railroad Company, 549 F. 2d
1158, 1160, 13 EPD q 11,579 (Bth Cir. 1977). See also Commission Decislion
No. 72-1497, CCH EEQC Decisions (1973) 1 6352, and Commission Decision Nos.
74-89, 78-10, 78-35, and 80-10, CCH EEQC Declsions (1983) ¢9 h4lB, 6715,

6720, and 6822, respectively.

It is the Commiesion's position that an employer's policy or practice of
excluding individuals from employment on the basis of their comviction
records has an adverse impact on Blacks 1/ and Hispanics 2/ in light of
statigties showing that they are convicted at a rate disﬁ-opnrtionately
grearer than thelr represencarion in the population. Policy Starement om
rhe Issue of Conviction Records Under Title VII (February 4, 1987). How-
ever, when the employer can present more narrowly drawn statistics showing
either that Blacks and M spanics are not convicted at a disproportionatel ¥
greater rate or that there is no adverse Impact dn its own hiring process
resulting from the convictions policy, then 2 no cause determination would

be appropriate.

1/ See, e.g., Commission Declsion No. 72-1497, CCH EEOC Decisions (1973)
¥ 6352, and Commission Decision Nos. 74-89, 78-10, 7B-35, and B0-10, CCH EEOC
Decisions (1983) 19 6418, 6715, 6720, and 6822, respectively.

7/ See Commission Decision No. 78-03, CCH EEOC Decisions (1983) ¢ 6714.
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l. Where the Employer's Policy is Not Crime—~Specific

An employer's policy of excluding from employment all persons coo-
victed of any crime 15 likely to create an adverse impact for Blacks and
M spanics based on national and regional conviction rate statistics.
However, it is open to the respondent/employer to present more Tarrow
local , regional , or applicant flow data, showing that the policy probably
will not have an adverse impact on 1its applicant pool and/or in fact
does not have an adverse impact on the pool. As the Supreme Court has

stated,

Although 'a statriscical showing of disproportionate
impact need not always be based on sn analysis of the
characteristics of actual applicants,’ Dothard V.
Rawlinson, 433 U.S. 321, 330, 'evidence showing rhat
the figures for the general popul ation might not accu—
rately reflect the pool of qualified job applicants'
undermines the significance of such fligures. Teamsters
v. United States, 431 TU.S. 324, 340 n. 20.

New York City Tramsit Authority v. Beazer, 440 U,S. 568, 586 n. 29,
19 EFD § 9027 at p. 6315 (1979). See also Costa V. Markey, 30 EFD
Y 33,173 at p. 27,638 (lst Cir. 1982), vacated on other grounds, 706
F.2d 796, 32 EPD § 32,622 (lst Cir.), cerc. denied, 104 S, Ct. 547, 32
EPD 7 33,955 (1983).

If the empl oyer provides applicant flow data, informarion should be
sought to assure that the employer's applicant pool was not arrifically
limited by discouragement. For example, if many Bl acks with conviction
records did mnot apply for a particular job because they knew of the
empl ayer's policy and they therefore expected to be rejected, then appli-
cant flow data would not be an accurate Teflection of the conviction
policy's actual effeet. See Dothard v. Rawlinson, 433 U.S. 321, 330
(1977). (Section 608, Recruitment, of Volume II of the Compliance
Manual will provide a more detailed discussion of when and how to
investigate for di scouragement.)

2. Where the Employer's Policy is Crime-Speci fic

In the past, when the Commission has evaluaced an employer's "no
convictions” palicy dealing with a subcategory of crimes; e.g., theft,
robbery, or drug-related crimes; the Commi ssion has relied upen national
or regiomal canviction statistics for ctimes as 2 whole. See, B.f.,
Comm! ssion Decision No. 73-0257, CCH EEOC Decisioms €1973) ¥ 6372, and
Commi esion Decision Nos. 76-110 and 80=17, CCH EEOC Decisions (1983)
Y9 6676 and 6809, respectively. However, these statistics only show a
probability of adverse Impact for Blacks and ¥Hispanics, while more
narrow data may show no adverse impact.
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If rhe employer can present more narrow regional or local data an
conviction rates for all crimes showing that Blacks and Hispanics are
not convicted at dispreportionately higher rates, then a ne cause deter-
mination would be proper. 1/ Alternatively, the employer may present
national , regional , or local data on conviction rates for the particul ar
crime which 18 targeted in its crime-specific convictions policy. 1f
such data shows no adverse impact, then a no cause derermination would
be appropriacte. Finally, the empl oyer can use applicant flow data to
demonstrate that its conviction pelicy has nol resulted in the exclusion
from employment of a disproportionately high oumber of Rl acks and

Hispanics.

gj However, 1f even more narrow staristics, such as regional or local crime-
specd fic data, show adverse impact, then a cause finding would be appropriate

absent a justifying business necessity.
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