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1. SUBJECT: Molicy 8tatement on the Issue of Conviction Recards under Titls VI
of the Civil Righta Act of 1964, as amended, 42 U.S.C. § 2000e et seq. (1982).

2., PURPOSE: 'This policy atatement sets forth the Commission’s revised procodure
for determining the existence of & business necessity justifying, for purposes
of Title VII, the exclusion of an individual frow employment on the basis of
a oxwwiction record.

3. FEFPECTIVE DATE: Fobmuary I7, 1987.

4. BETIRATION DATE: GSeptetber 15, 1967.
S. ORIGINNIOR: Office of Lagal Counsel.

6. INSTRICTIONS: Pile behind page 604~ 3¢ of EEOC Complionce Mamal,  Volume
11, Section 604, Theories of Dimcrimination.

7. SURTRTT MATTER:

At the COommission meeting of Nouvsvbar 26, 1985, the Croramission approved a
modification of its smsting policy with respect to the manner in which a
- business necessity is establighed for denying an intividuol employment
because of a conviction record. The modificatricn, which is set forth below,
doea not  alter the Oommiesion’s underlying poéition that an employer‘s polacy
ar practice af excluding individuals fram employment. on the basio of their
conviction records has an edverse inpact on Blacke 1/ and Hispantes 2/ in
light of statistics showing that thay are oonvicted at a rate disproportion-
arely greater than their representation in the population. Conseguently, the
Comission hae held and oontinues to hold that such a policy or practice is
unlawful under Title VII in the abmencs of & justifying bueinese necessity. 3/

However, che Commisaion has revised the provious requirements for establishing
bucinese necessicy 3/ in the following mannar. Whara 8 dharge involves an
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177500, 8.g.. Comission Decision Ho. 72-1497, O BOC pecisions (1973} ¥ 6352,
and Commission Decision Nos. 74-83, 78~10, 768-35, an 80-10, OCH EEOC pecialona
(1982) 97 6418, 6715, 6720. and 6622. respectively.

2/ 590 Commission Deciaion No. vE-03, (CH B Decisions (1983) € 6714.
3/ Swm, 3.g., Commission Jecisions clted supra notes 1-2.

4/ Prioc to this wodificacion, £0r an erployer to establish a business neceseity
Justifying excluding an inividual fraon enployment. bacsss of a gonviction record,
the evidence had to show that the offense for which the applicant or ewployee waa
convictad vas jab-relsted.  If the offenae wma pot job-relatad, a dlequalification
basad on  the cowiction alons violated Title VII. However, ewen if  the offense
were detsimined to e  jcb-ralatad, the amployer had to wawamine othar relsvant
factars to detepmine whathar the corviction affectsd the individual's ability to
perform the job in a manner oonsistent with the safe am efficient oparation of
the aplayer's buainess. The factors identified by the Oonwisgion to be ongiderwed

by an amloyer included:
[footnota amntimwa)
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Allagation that the Respondent employer 5/ falled to hire or terminated the
anpl t of the Charging Party as a result of a ewwiction policy or
practice that hos an adverse izmpnct on the protected class to which the
haxging Farty belongs, the Respondent must @vw that it oonsidered these
a\ru‘iuew: to determine whether its decieion wag justified by huginess
nececeity:

1. The mature amd gravity of the offense or offenses:

1. Tha tims that has passad since the conviction and/or
oonpletion of the sentence; and

3. The naturg of thoe job held or sought. &/

4/ cont'a

1. The number of offenses and tha circumstances of each offense for which
the individual was convicted;

2. The lemgth of time intervening between the cawiction for the offense
amd the employment decision;

3. The individual's employment hictory: and

4. The imdividual's sfforts at rehanilicacion.

Goe, e.g.. Commisaion Derigion ¥o. 78~35, CCH EMX Decisions (1983) € 6720.

Tug, under the previous peoeedure, buginese necessity was established by means
of a udo-step proceas: first, by showing that the conviction was jotrrelated;
then. by scparately demonstrating that tha oonviction would affect the indivi-
@ual’s ability to aafely and efficiently parform the job upon considerstion of
the four factors emmorated abowa.

5/ Although the term "srployer” is used herein, the Commiasion's Position on
thic Lesue applics tn all entitice coverad by Title VII. See, e.q9., Commission
Daclelon No. 77-23. OH EBOC Decisions (1983) € 6710 (union's policy of denying
mbnr;mip o persons with corwiction records untawfully discriminated against ;
Blacke).

6/ The Commicalon’s revised business mecessity analysis follows a dacizion oy
the United $tates Oourt of Appeals for the Righth Circuit in the Green v. Missouri
Pacific Railrcad aase. Green. 523 F.2d4 1293, 10 EpD < 10,314 (8th Clr.
19755,"’—‘#” the leading Titlo VII Base on the {ssue of conviction recors. 1n that
case, the court held that the defendant’'s amanlute palicy of refusing employment
to sny pwcwon convicted of & orime other than s minar traffic offense had an
adverae impact on Hlack applicantc and was not justified by business nacessity.
n a sxond appeal in that case, following ramnd, the court upheld the district
court's injunctive order prohibicing the deferdant fram using an applicant’s
oowiction record as an sheolute bar to employment but allowing it to oonsider a
priof criminal reccrd as » factor in making Individual hiring decisions as long
a8 the deferdant tock into account “the nature and quavicy of the offense or
offm.mﬁuuuthnpaudmmmmmmd/wompmmu
sentence. and the nature of the job for swhich the applicant hag applied.” Green
¥, Himﬁ]ri Pacific Railroad Company, $49 F.2A 1188, 1160, 13 EPD ¢ 11,579 (Gth
Qir. 19771,
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The Owmission cantinues to hold that, whare thorg iz evidence ©f adverss im-
poct, an sbsclute ar to loyment based on the mere fact that an individoml
. has a econviction rmd-ir théer Title VII. 8/ The Commission's
poeition on this issue ia supported by the wetght of judicial authority, 9

It should ke noted that the wodified procedure Goes not affect charges alleg-
ing disparate trestmer on a prohibited basis in an emloyer's uce of a
conviction record as a disqallfication for emplayment. A charge brought
under the disparate trsatmant theory of discriminatinn is one where, for
axarple. an employer allegadly rejects Black applicants who have convietion
Tecords but does not reject similarly situvated White applirante.

With respect to onewiction charges that are affected by thic modification—
that is, those raiming the iEsue of adverse impact~-Comnission decicions that
arply the previms standard are no lomger avallable ac Comriseion decision
! Precedent for estanlishing business necessity. TO the extent that guch prior
decisiong are incensistant with the Position et forth harain, they are
exproasly overruled. _
Questions concerning the application of the Commission‘'s revised bucineas
ht mity!wﬂamtot}ufmofnpnnicularmaxgemmhdirmmm
mmnmmmmumofﬁmmmmmm
£iled
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ée;; Clarence
Chairman

m note 4.
8/ See. e.9., Cowision Dectaton No. 78-35, 0 ERX Decistons (1983) € 6720.
%msee Green, 523 P.3d at 1299; Cartar v. » 452 F,24 315. 3 EPD € 8138
 G3r, 1571), cmct. danted. m._rr_meal_ugg . » 4 D ¥ 7BI8 (1972) (brought undar
42U.8.C. §f 1981 and [BEIY; amt Richardeon v, Hotel %adm of America, 332
’-m-sm.‘m‘m{hn- Ia. lgm.dm-' wr.lﬂm. SED 9%
8101 (Sth Cir. 1972). BSes alen Hill v. United Giates Postal service, 522 7.
Sxp. 1283 (5.D.M.Y. 1981) Cralg » rh‘w ofnmu.! an, and Welfare,
5308 P. mypp. 1055 (w.0. m. T881); Croes v. United e8 Postal Service,

F. Supp. 1050 (E.D. Mo. 1979), agf'a in Televant . F. , 25 L
31,594 {Bth Cir. 1941). -
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