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Moreover, only a handful of states have laws forbidding employers from considering arrest
information when making an employment decision and from inquiring whether an applicant has
ever been arrested.  On the federal level, the EEOC holds that employers may not routinely
exclude job applicants based upon their arrest records.  However, when it appears as though the
applicant actually engaged in the conduct for which he or she was arrested, and that the conduct
was job related and relatively recent, the exclusion is justified.  In these circumstances, the
EEOC requires the employer to allow the person to explain the circumstances underlying the
arrest before disqualifying him or her from employment.

There are an increasing number of professions with bars affecting people with criminal
records.  

Some employers are forbidden from hiring people with criminal records for certain jobs and are
mandated to perform background checks before hiring a job applicant.  The types of jobs with
legal bars against people with criminal records tend to be in the fields of childcare, education,
and healthcare.  Depending on the state law, the statute could provide for the individual to obtain
a waiver or demonstrate evidence of rehabilitation to remove the conviction bar.

Most employers who hire people with criminal records do not face a risk of negligent
hiring.

In most cases an employer will not face legal liability if s/he hires a person with a criminal
record.   While state standards differ, the important element in determining whether an employer
is liable is foreseeability.  Specifically, it involves the question of whether the employee had a
history or propensity for harmful behavior, and most importantly, whether the employer knew or
should have known of the employee’s propensities.  Generally, an employer’s reasonable efforts
to check and consider a prospective employee’s background will satisfy the legal requirements
and eliminate the risk of liability on the employer’s part.


