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Message from the Co-Chairs

Four years ago, in a dramatic speech at the ABA Annual Meeting in San Francisco, Supreme Court Justice
Anthony Kennedy challenged the legal profession to pay attention to what happens to people in this country
after they are convicted and sent to prison. Justice Kennedy raised fundamental questions about the fairness and
efficacy of a criminal justice system that imprisons so many people for such long periods of time, and that returns
them to their communities in worse shape than when they left. The adverse impact on communities of color
has been particularly severe. He pointed out that most states now spend more on their prisons than on their
schools, and concluded that “our resources are misspent, our punishments too severe, our sentences too long.”
He asked the ABA to help start a “new public discussion” about American sentencing and corrections policies
and practices.

The ABA responded to Justice Kennedy’s challenge. First through the Justice Kennedy Commission, and then
through the Commission on Effective Criminal Sanctions, we have engaged in a wide-ranging and penetrating
discussion of subjects as diverse as mandatory minimum sentencing, racial disparity, prosecutorial discretion,
executive clemency, the sealing of criminal records, and the legal and practical obstacles to offender reentry.
We have held hearings throughout the country, published policy reports, and advocated for systemic reform.
The work of these two commissions has been premised on a belief that the bar has a responsibility to see that
our criminal sanctioning system does not exacerbate the problem of crime, and that people who have satisfied
their court-imposed sentences are given a fair chance to build better lives in the community. Our work has
benefited from the generous support of the Open Society Institute.

This compendium of the two commissions’ work is entitled “Second Chances in the Criminal Justice System”
because it focuses not only on fairness and proportionality of punishment, but also on ways in which criminal
offenders may avoid or escape the permanent legal disabilities and stigma of a criminal record. It is that
possibility of starting over with a clean slate that we believe the system must make available to everyone who
wishes to choose a different way. It is that possibility to which our work is dedicated.

The reports contained in this volume represent the ground-breaking work of these two commissions. We present
it with pride, and with the hope that it will provide a blueprint for law reform efforts in the years ahead.

Stephen A. Saltzburg
James R. Thompson

December 2007
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The ABA Commission on Effective Criminal Sanctions has de-
veloped a series of policy recommendations that it anticipates will
provide the basis for a broad reform agenda to reduce reliance on
incarceration and remove legal barriers to offender reentry that
drive high rates of recidivism. These recommendations were ap-
proved in February 2007 by the ABA House, and have been en-
dorsed by the National Association of Criminal Defense Lawyers,
the National District Attorneys Association, and the National
Legal Aid and Defender Association. They cover six areas:

• Community-based alternatives to incarceration that
avoid a conviction record

• Improvements in parole and probation supervision that
reduce revocations

• Employment and licensing of people with convictions
• Access to and use of criminal history information
• Representation relating to collateral consequences
• Training in the exercise of discretion

The effort by the organized bar that led to the development
of these recommendations began more than three years ago,
when Supreme Court Justice Anthony Kennedy challenged the
legal profession to pay attention to what happens to people
after they have been convicted and sent to prison: “When the
door is locked against the prisoner, we do not think about what
is behind it.” In a speech to the ABA Annual Meeting, Justice
Kennedy raised fundamental questions about the fairness and
efficacy of a justice system that disproportionately imprisons
minorities, forgets about them after they are imprisoned, and
returns them to their communities in worse shape than they
left it. He pointed out that most states now spend more on
their prisons than on their schools, and concluded that “our re-
sources are misspent, our punishments too severe, our sentences
too long.” He asked the ABA to help start a “new public dis-
cussion” about American sentencing and corrections policies
and practices. In response to Justice Kennedy’s speech, ABA
President Dennis Archer established the Justice Kennedy Com-
mission, whose report to the 2004 Annual Meeting was hailed
as providing a blueprint for sentencing and corrections reform.

In 2005 the ABA received a grant from the Open Society
Institute to continue the work begun by the Justice Kennedy
Commission through the Commission on Effective Criminal
Sanctions. The Commission committed itself to continuing
the public discussion begun by the Justice Kennedy Commis-
sion, and to developing a broad consensus among the prosecu-
tors, defenders, judges, and academics that comprise its
members about what can and should be done to reduce re-
liance on incarceration and to reduce recidivism. In 2007 the

OSI grant was extended for a third year.
In 2006 the Commission held a series of hearings where it

heard from top criminal justice officials from across the country
about how the legal system in different jurisdictions supports or
discourages diversion and treatment programs, and reentry and
reintegration after conviction. Witnesses provided detailed in-
formation about programs and policies to steer less serious offend-
ers into community corrections programs rather than prison, to
help offenders gain job skills and secure housing, and to neutral-
ize the effect of a criminal record for employment and other pur-
poses. The Commission was particularly impressed by alternative
sanctioning programs developed by prosecutors’ offices, and by
collaborative efforts among justice stakeholders under the aus-
pices of the courts. The traditional advocacy model of criminal
justice has been transformed in some places to a problem-solving
approach that involves new roles for prosecutors, defenders, and
judges, to address the social and economic problems that drive
recidivism rates. The Commission also held a hearing in Octo-
ber 2006 entirely devoted to the subject of certificates of relief
from disabilities and of good conduct. Throughout, we made a
point of talking with those most directly affected by the crimi-
nal justice policies and practices we were studying: people with
criminal records.

Based upon the information gathered at the hearings and
other research, the Commission developed the policy recom-
mendations that have now been approved as official ABA pol-
icy. A summary of these recommendations is attached. The
full black letter text and accompanying reports, as well as min-
utes of the Commission’s hearings, can be found on the Com-
mission’s website at http://www.abanet.org/cecs.

The Commission’s recommendations represent a consensus,
no small feat given the diversity of personal and institutional
perspectives represented by its members. Even more remark-
able, many of the Commission’s recommendations were en-
dorsed by national organizations representing both the
prosecutor and defender communities. With support from these
organizations, the Commission hopes that its recommendations
will shortly become the basis for a reform agenda in jurisdictions
across the country that are attempting to come to grips with the
problem of over-incarceration and recidivism.

In the spring of 2007, the Commission organized a confer-
ence in Chicago on "Overcoming Legal Barriers to Reentry,"
which brought together policy-makers, government officials,
business leaders, people with criminal records and community
advocacy groups from across the country to explore ways to en-
courage employers to hire people with criminal records. At the
conclusion of the conference, the Commission approved a
broad policy recommendation urging jurisdictions to limit

a m e r i c a n b a r a s s o c i a t i o n
Commission on Effective Criminal Sanctions
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access to certain criminal records when the risk that a person
will reoffend is greatly reduced. It based its recommendation
on social science research showing that employers and land-
lords are predisposed to reject a person with a criminal record
without regard to the actual risk that person may pose, and
notwithstanding laws that prohibit unreasonable discrimina-
tion against individuals with criminal histories. Recognizing
that steady employment and stable housing are the two most
reliable predictors of desistance from crime, this policy recom-
mendation was designed to make some criminal history infor-
mation unavailable when its relevance to employment and
housing is minimal, without interfering inappropriately with

law enforcement or the public’s need to know. This recom-
mendation met strong opposition from press organizations and
the business community, and was ultimately withdrawn from
the ABA House agenda. In the coming year, the final one
under its grant, the Commission will continue to work with
various ABA entities and other organizations on ways to en-
sure fair use of criminal records in the employment context.

Margaret Colgate Love
Consulting Director

December 2007
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Summary of Policy Recommendations Approved By ABA House

I. Alternatives to Incarceration and
Conviction for Less Serious Offenders:
• Jurisdictions should develop, with the assistance of pros-

ecutors and others, community supervision programs
that allow all but the most serious offenders avoid incar-
ceration and a conviction record.

• Community-based treatment programs ought to be made
available for persons whose crimes are related to substance
abuse and/or mental illness even if they have more than
one conviction or a history of minor violence, provided
they meet other qualifications for community supervision.

• Prosecutors, defenders and courts are encouraged to
form working groups to review, monitor, and improve
systemic alternatives to incarceration and conviction.

II. Improvements in Probation and
Parole Supervision:
• Jurisdictions should develop meaningful graduated sanc-

tions for violations of probation or parole (including
brief periods of community detention where appropriate)

• Non-criminal violations of supervision conditions
should result in imprisonment only when an individual
engages in repeated violations and lesser sanctions have
not been effective. In such cases, the length of incarcer-
ation should be that reasonably necessary to modify the
individual’s behavior and deter future violations. .

• Jurisdictions should distinguish between offenders who
would benefit from community supervision and those
who would not, and should reduce probation and parole
caseloads to improve the quality and intensity of super-
vision in appropriate cases.

• In judging the performance of probation and parole offi-
cers, consideration should be given to the number of in-
dividuals under an officer’s supervision who successfully
complete supervision, as well as to those who do not.

III. Employment and Licensure of Persons
with a Criminal Record:
• Government agencies and licensing boards should de-

velop and enforce policy on the employment of people
with convictions, including by the contractors and
vendors who do business with the state.

• Ordinarily, a criminal record should be considered dis-
qualifying only if the offense conduct substantially re-
lates to the particular employment or license, or
presents a present threat to public safety.

• Government agencies should inventory applicable em-
ployment restrictions and disqualifications; repeal or
modify those that are not substantially related to the
particular employment or that are not designed to pro-
tect the public safety; provide for an exemption process
and a statement of reasons in the event a person is
turned down for employment because of their criminal
record; and, provide judicial or administrative review of
a decision to deny employment based upon conviction.

• Jurisdictions should establish a judicial or administrative
process for mitigating or relieving collateral penalties and
disabilities imposed by law, and standards for determining
when an individual is entitled to complete relief from col-
lateral consequences based upon fitness of character.

• Jurisdictions should work with private employer groups
to develop job opportunities for people with a criminal
record, and hiring incentives.

• Jurisdictions should make evidence of an individual’s
conviction inadmissible in any action alleging an em-
ployer’s negligence or wrongful conduct based on hiring
as long as the employer relied on a judicial or administra-
tive order relieving disabilities or certifying rehabilitation.



IV. Access to and Use of Criminal History
Information for Non-Law Enforcement
Purposes
• Jurisdictions should develop policies that limit access to

and use of criminal history records for non-law enforce-
ment purposes, which balance the public’s right of access
to information against the government’s interest in en-
couraging successful offender reentry and reintegration.

• Jurisdictions should develop standards to maximize reli-
ability and integrity of records in reporting systems, and
should allow individuals and the government to chal-
lenge the accuracy and completeness of those records.

• Jurisdictions should establish standards for and controls
over records reporting systems, and private screening com-
panies should be restricted to the extent legally possible
from reporting records that have been sealed or expunged.

V. Legal Representation Relating to
Collateral Consequences:
• Jurisdictions should assist defenders in advising their

clients of the collateral consequences of conviction.

• Prosecutors should also be informed of collateral conse-
quences that may apply in a particular case.

• Additional funds should be provided to public defender
and legal aid offices to enable them to assist offenders in
removing or neutralizing the collateral consequences of
conviction.

• Prison, probation and parole officials should be required
to advise offenders about how they may obtain relief
from collateral consequences.

VI. Training in the Exercise of Discretion:
• Prosecutors and all criminal justice professionals who ex-

ercise discretion in the justice system – including judges,
prosecutors, defense counsel, probation and parole of-
fices, and correctional officials - should participate in
training that will give them greater understanding of
what elements should be considered in the exercise of
their discretion. Such training should be credited to-
wards continuing education program requirements.
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Recommendation
RESOLVED, That the American Bar Association urges fed-
eral, state, territorial and local governments to develop, imple-
ment, and fund programs that prosecutors and other criminal
justice professionals can utilize to enable an offender to be
placed under community supervision in appropriate cases.
While the qualifications for entry into the programs will vary
among jurisdictions, generally the programs should be avail-
able when the offender:

i) poses no substantial threat to the community;
ii) is not charged with a predatory crime, a crime involving

substantial violence, a crime involving large scale drug
trafficking, or a crime of equivalent gravity;

iii) has no prior criminal history that makes community su-
pervision an inappropriate sanction; and

iv) is not currently on parole or probation, unless the super-
vising authority specifically consents.

FURTHER RESOLVED, That the American Bar Association
urges federal, state, territorial and local governments to de-
velop, and to support and fund prosecutors and others seeking
to develop, deferred adjudication/deferred sentencing/diver-
sion options that avoid a permanent conviction record for of-
fenders who are deemed appropriate for community
supervision pursuant to the criteria set forth above.

FURTHER RESOLVED, That the American Bar Association
urges federal, state, territorial and local governments to de-
velop, support and fund programs that offer community-based
treatment alternatives to incarceration, including inpatient
treatment, to those offenders whose crimes are associated
with substance abuse and/or mental illness; and for whom di-
version has been deemed appropriate pursuant to the criteria
set forth above.

FURTHER RESOLVED, That the American Bar Association
urges federal, state, territorial and local governments to de-
velop, support and fund prosecutors and other criminal justice
professionals seeking to develop programs to train law enforce-
ment officers to recognize the signs and symptoms of mental
illness in order to facilitate the appropriate resolution by the
police in those situations.

FURTHER RESOLVED, That the American Bar Association
urges federal, state, territorial and local governments to
encourage prosecutors and defenders, in close cooperation
with the courts, to create working groups that include other
stakeholders in the justice system to develop, review, moni-
tor, and improve deferred adjudication/ deferred sentenc-
ing/diversion options.

Report
I. Background
In the late 1970s, pessimism about the possibility of rehabili-
tating criminals ushered in an era of harsh prison sentences.1

Politicians on both the right and left embraced the work of
social scientists like Robert Martinson, who concluded that
correctional programming had little appreciable effect on re-
cidivism rates.2 The gloomy conclusion that “nothing works”
to steer people away from crime both supported and ad-
vanced the “tough on crime” political agenda that dominated
the 1980s and 90s, with its reliance on long mandatory
prison sentences.

The War on Drugs that began in the mid-1980s, and the
deinstitutionalization of the mentally ill that was already well
underway, ensured that a large percentage of the people who
were sentenced to prison were substance abusers, mentally ill,
or both. The burden of these incarceration policies has fallen
primarily on the minority community: of the 2.2 million peo-
ple now in our prisons and jails, almost half are African-Amer-
ican, and another 20% are Hispanic. One of the most painful
costs of incarceration is that one and a half million children in
the United States under the age of eighteen have at least one
parent in state or federal prison.3

In the past ten years there have been increasing doubts
about the efficacy of increased incarceration as a general crime
control measure, at least when unaccompanied by serious ef-
forts to treat substance abuse and mental illness in the prison
population.4 During this period, much data has been gathered
concerning the economic and social costs of “mass imprison-
ment.”5 Two years ago, the Justice Kennedy Commission re-
ported that “many prosecutors, judges, defense counsel and
legislators who have differing attitudes toward crime and pun-
ishment share a feeling that more incarceration and longer
sentences are not always in the public interest.”6
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With more than two-thirds of those being released from
prison rearrested within three years of release,7 and 42% of
parolees returning to prison or jail within 24 months of their re-
lease,8 policy makers and law enforcement practitioners alike
are re-thinking the practice of incarceration divorced from ef-
forts to rehabilitate. The realization that 650,000 prisoners are
returning each year to the communities they left, unimproved
by their experience in the penitentiary, has inspired even some
elected officials to take a new look at the old issue of rehabilita-
tion.9 At the same time, social scientists and law enforcement
practitioners are discovering that some things do “work” to turn
an individual away from crime, under the right conditions.10

The Commission’s name reflects the growing public appre-
ciation of the need to develop cost-effec-
tive sentencing strategies that take into
account not just the short term goal of
protecting the public by imprisoning peo-
ple who break the law and threaten the
safety of the community, but also the
longer term goal of helping offenders avoid
future criminal behavior, thereby reducing
the number of future victims of crime. So-
cial service and public health agencies will
play a role in developing and implement-
ing these sentencing strategies, as will law
enforcement agencies. But lawyers have
the primary responsibility for crafting and
administering an effective sanctioning pol-
icy, whether it be at the legislative level or
in a county prosecutor’s office. The over-
all goal is to produce sanctions that are
more effective for the families and chil-
dren of criminal offenders, more effective
for their communities and for their vic-
tims, more effective for the criminal law
practitioners who are committed to mak-
ing the justice system work fairly and effi-
ciently, and more effective in changing the
lives of the people we label “criminals.”

II. Policy Recommendations
In exploring what constitutes an effective sanction, we began
with the principles enunciated by the Justice Kennedy Com-
mission that:

(1) Lengthy periods of incarceration should be reserved
for offenders who pose
the greatest danger to the community and who com-
mit the most serious offenses.

(2) Alternatives to incarceration should be provided
when offenders pose minimal
risk to the community and appear likely to benefit
from rehabilitation efforts.11

In order to develop a broader perspective on the different “al-
ternatives to incarceration” that might be recommended, the
Commission decided to find out what was actually being tried
in the field. At hearings in Washington, D.C., and Chicago in
the Spring of 2006, we heard from officials from a number of

different state jurisdictions12 that are experimenting with pro-
grams that offer less serious offenders a chance to avoid prison
and a conviction record, and with innovative community-based
interventions for drug-related crimes. We learned that prosecu-
tors have been particularly effective in many jurisdictions in ad-
vocating for diversion and deferred adjudication programs,
which enable offenders to avoid incarceration and to be placed
under community supervision. Often these programs are fo-
cused on individuals with substance abuse problems or mental
illness, or both, who need treatment. (A number of these pro-
grams are described in the third section of this report.)

But we also learned that neither researchers nor practition-
ers have reached any firm conclusions about which sanctions

or programs reduce recidivism in the
most cost-effective manner. The Urban
Institute’s Nancy LaVigne testified before
the Commission in Chicago about the
types of programs that have been shown
to result in reduced re-arrest rates, but
she cautioned against extrapolating from
these results because researchers have
found that the effectiveness of particular
programs can depend upon unquantifi-
able variables relating to the administra-
tion of the program. In other words,
from Ms. LaVigne we learned that some
programs have worked in some places,
but that the experts are still undecided as
to what kinds of programs are most likely
to work in all places.13

Because of continuing uncertainty
about what works to reduce recidivism
and what does not, the Commission’s rec-
ommendations on alternative sentencing
strategies deal as much with process as
with the actual content of programs. Our
first recommendation is couched in gen-
eral terms, but is actually aimed at en-
couraging prosecutors and other criminal
justice professionals to take a leading role

in developing programs to enable offenders to avoid incarcera-
tion and to be placed under community supervision.14 Our
recommendation recognizes that prosecutor-developed pro-
grams, which will find widespread community support, are
likely to exclude from consideration people charged with cer-
tain very serious offenses (“a predatory crime, a crime involv-
ing substantial violence, a crime involving large scale drug
trafficking, or a crime of equivalent gravity”) as well as those
who pose a risk to public safety or whose record makes them
otherwise inappropriate for community placement. Offenders
who are not charged with one of the excluded crimes, and who
are not excluded under one of the other two rubrics, should be
eligible for community placement, and for community-based
treatment programs, diversion and deferred adjudication.

One of the factors that prosecutors, judges and others in-
volved in making community supervision decisions may take
into account is the impact of incarceration on families. The
increase in the female prison population in particular poses an
increasing risk to family stability, since women are typically

11
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the caretakers of children.15 In some cases, incarceration of a
parent will have a deleterious effect on children and family re-
lationships, and thus on the community as a whole. Although
some children live with a relative during their parent’s incar-
ceration, many enter the foster care system because no family
member is available to care for them In many cases it would
be better for the children if they could stay in close touch with
their caretaker parent in their own community. And, regain-
ing custody of their children and re-establishing family rela-
tionships is a major task for women offenders coming home
from prison. On the other hand, there may be cases where
children would benefit from being separated from an abusive
or addicted caretaker parent.

The fact that a community sanction
program developed in a particular juris-
diction might be generally designed to
exclude those charged with certain kinds
of offenses does not mean that a prosecu-
tor could not occasionally choose to seek,
or a court choose to impose, a commu-
nity-based sanction notwithstanding a
particular individual’s ineligibility for the
general program. ABA sentencing policy
provides that a prison sentence should be
mandated by law for a particular offense
only in the narrow circumstances where
“the legislature can contemplate no miti-
gating circumstance that would justify a
less restrictive sanction.” ABA Stan-
dards for Criminal Justice on Sentencing,
Standard 18-3.11(c).

Similarly, the provision that generally
an offender should be ineligible for com-
munity supervision when he/she is not
currently on parole or probation, unless
the supervising authority specifically con-
sents to community supervision recog-
nizes the practical reality that community
supervision is not likely to be available if
a parole board or a judge with authority
over probation has decided to return an offender to prison or
jail. The provision encourages judges to consult with proba-
tion and parole officials to determine what sanction for a new
offense will best serve the offender while protecting the safety
of the community, and recognizes that judges may impose a
community supervision sentence when doing so does not result
in any conflict between an existing probation or parole status.

The testimony also suggested to the Commission that com-
munity-based sanctioning programs will be most effective if
they hold out the prospect of the offender’s ending up with no
criminal record. The collateral consequences triggered by a
conviction record make it very difficult for offenders to get a
job or housing and, generally, to put their lives back on track
after their court-imposed sentence has been served. Some-
times the collateral consequences of conviction are far more
severe than the direct ones, and it is therefore of considerable
concern to defenders, in assessing whether to recommend a
guilty plea to their clients, whether their client will end up
with a felony conviction on their record.

Therefore, when a deferred adjudication/deferred sentenc-
ing/diversion option requires a defendant to enter a guilty plea
as a condition of participation, such programs should also offer
the incentive to defendants and their counsel of having the
charges dismissed and the record expunged if the terms of pro-
bation are successfully completed, so that collateral conse-
quences will not be triggered. Defenders are often placed in a
difficult position in counseling their clients about whether to
participate in a treatment program. Frequently the terms of
probation are quite strenuous, and may include extended peri-
ods of time in in-patient drug treatment, and the possibility of
failure or drop-out is very real.16 On the other hand, the possi-
bility that their client could end up with no record of convic-

tion – and in some jurisdictions no
publicly accessible record at all – may
make defenders see their way clear to en-
couraging their clients to enter a plea and
get the treatment they need.17

The Commission urges jurisdictions not
to exclude people from consideration for
community-based treatment programs
solely because they may have more than
one conviction, or some history of minor
violence. In too many cases, treatment
programs are limited, by statute or by pol-
icy, to the so-called “non-violent first of-
fender.” Anyone who has dealt with
addiction and mental illness understands
that relapse is a predictable part of getting
well, and that slips are to be expected and
should be tolerated to some degree. Re-
stricting recovery programs to people who
have had no prior run-ins with the law, or
who have never gotten into a bar fight or
street altercation, is to rule out a large pop-
ulation that could benefit from a second
chance. The resolution adopts no exclu-
sionary criteria, but provides instead that a
person should be ineligible for community
supervision only when his/her offense con-

duct and/or criminal history makes such a sanction inappropri-
ate. This permits flexibility and individualized considerations
of offenders and the charges brought against them, not ruling
out of consideration categorically anyone because of the nature
of the offense or the extent of the person’s criminal record.

The Commission also heard testimony about the beneficial
effects of having law enforcement personnel trained to recog-
nize the signs and symptoms of mental illness in order to facili-
tate appropriate handling of their cases and, in some instances,
to avoid unnecessary arrests. Police are generally the first on
the scene when a person with mental illness creates a distur-
bance or commits a crime; they have the discretion to deter-
mine whether to arrest, refer the person to community based
treatment services, take other action as might be appropriate.
We recommend that all jurisdictions provide this training.18

The Commission recommends that prosecutors and defend-
ers, in close cooperation with the courts, create working groups
that include other stakeholders in the justice system to review,
monitor, and improve systemic alternatives to incarceration
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and conviction. The Commission heard from many witnesses
that systemic change is necessary, both in the law and in atti-
tudes, and that change comes fastest when all key stakeholders
within the criminal justice system work together. Edwin Bur-
nett, Public Defender for Cook County (IL), emphasized the
importance of all stakeholders’ being at the table in developing
the policies in order for them to succeed.19 This theme was
also echoed by District Attorneys Michael Schrunk, Mult-
nomah County (OR), and Charles “Joe” Hynes, Kings County
(Brooklyn, NY), and others who stated that prosecutors, de-
fenders, and the court system must work collaboratively to re-
duce recidivism. A good example of such a partnership is the
Brooklyn District Attorney’s ComALERT (Community and
Law Enforcement Resources Together) program, which pro-
vides substance abuse treatment and transitional employment
and counseling to approximately 1,000 formerly incarcerated
inmates each year. When such collaborative working groups
meet on a regular basis, they can foster continuous evaluation
and improvement of programs, account for a variety of view-
points, and provide an opportunity to create better working re-
lationships among all participants in the justice system.

III. Field Program Notes and Findings
The Commission’s overall impression from the prosecutors, de-
fenders, judges, and corrections officials who appeared before
it, is that in most state jurisdictions stakeholders in the crimi-
nal justice system are working hard and resourcefully to man-
age what amounts to a public health crisis. Substance abuse
and mental illness eat up the lion’s share of criminal justice
budgets and skew the priorities of the criminal justice system.
Officials from every jurisdiction admitted that an overwhelm-
ing portion of their cases involved elements of substance abuse
and mental illness. While only 20% of state prison and jail
populations are charged or convicted of a drug offense, a much
higher percentage of crimes are related to substance abuse.
Cook County (IL) Public Defender Edwin Burnett reported
that almost 70% of crimes in the county are drug-related, and
82% of those arrested tested positive for drugs. Moreover, jails
and prisons have become the institution most likely to house
the mentally ill. The Cook County jail holds the largest num-
ber of institutionalized mentally ill people in Illinois: 1,000 of
the 11,000 people confined there have been diagnosed as men-
tally ill.20 At the March 31 Commission hearing, Judge Paul
Biebel, Presiding Judge of the Criminal Division in Circuit
Court of Cook County, testified that 16% to 20% of the Illi-
nois prison population have mental health problems. The
Women’s Program at the Cook County jail reported that 80%
of its clientele have mental health issues, often resulting from
abusive family relationships.

While the Commission was impressed and encouraged by
the energy and ingenuity of the criminal justice professionals
on the front lines, it observed that in some states the legisla-
ture has been more helpful than in others in creating a struc-
ture conducive to developing community-based treatment
programs, and has funded those programs comparatively gener-
ously. Arkansas and Connecticut stand out in this category.

Since 1993, Arkansas has had a separate Department of
Community Correction that is independent of the state sys-
tem. In cooperation with the courts, the DCC is responsible

for the administration of several statutory diversion programs
that allow certain less serious offenders to avoid a conviction
record if they successfully complete a community-based treat-
ment program in one of five Community Correction Centers
located around the state.21 Any person who is eligible to be
placed on probation, or who is given a “judicial transfer” sen-
tence to DCC for a “target offense,”22 may upon completion of
probation have the charges dismissed and the record ex-
punged. DCC Director David Guntharpe testified that offend-
ers may be placed in one of several different programs,
including community-based residential treatment centers,
whose goal is to encourage offenders to change the way they
relate to the world around them.23 Still in its early stages, the
residential treatment center program has already resulted in a
drop in the recidivism rate among participants from 38% to
31%, and its administrators expect much greater reductions as
more personnel are trained.24 DCC also offers non-residential
probation services, including community-based substance
abuse and mental health treatment services, day reporting cen-
ters, intensive supervision, and drug courts.25 Once partici-
pants successfully complete their required program, DCC
issues a certificate of completion and in addition a draft order
to submit to the court to have the charges dismissed. Once
the charges are dismissed offenders are eligible to have the
record expunged (“sealed”), as long as they have no more than
one prior felony, and that prior felony is not a serious violent
offense.26 The Arkansas Department of Community Correc-
tions also has a Special Needs Unit for dually-diagnosed of-
fenders who have records of substance abuse, mental health,
and/or medical issues. The Arkansas program operates within
a therapeutic community model, and it has seen the recidivism
rate drop to 25%.

The Arkansas DCC has committed itself to reducing
recidivism rates among the population that comes through its
programs. Its efforts extend to assisting “graduating”
probationers in obtaining an expungement of their criminal
record.27 The DCC has evidently been successful in persuading
the Arkansas legislature that its efforts to facilitate offender
reentry are cost-effective, because it has been generously funded
and otherwise supported in its efforts to approach the problem of
recidivism in a comprehensive manner. The governor has also
been supportive of its efforts, according to Milton Fine, Legal
Counsel to Governor Huckabee, who testified to the governor’s
interest in offender reentry.

Connecticut is another state that has given high priority to
the development of community-based alternatives to incarcer-
ation. William Carbone, Executive Director of Court Support
Services Division in the State of Connecticut Judicial Branch,
told the Commission that since the 1980s Connecticut has im-
plemented community-based alternatives so that prison, the
most costly punishment option, becomes the option of last re-
sort. The Office of Alternative Sanctions in the Judicial
Branch now serves more than 6,000 offenders daily in a
statewide continuum of treatment, services and community-
based monitoring for both pre-trial and sentenced offenders
placed on probation with an annual operating budget of over
$41 million. At each Connecticut court location, offenders
are screened to determine if they are appropriate for alterna-
tive programming, and the Office of Alternative Sanctions
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provides recommendations to the sentencing judge. Programs
are designed for first-time offenders, for chronic offenders who
would otherwise be faced with a prison term, for substance
abusers and those with mental health issues, domestic vio-
lence, school violence, and hate crimes. Every court location
in the state has access to mental health and substance abuse
evaluations and outpatient treatment through a specialized
network of advanced behavioral health services.

For Connecticut’s more risky and chronic offenders, an Al-
ternative Incarceration Center offers daily group programming
for more than 1,200 pre-trial and sentenced offenders in the
areas of drug abuse, anger management, employment, and com-
munity service. In addition, the Office of Alternative Sanctions
has 450 residential treatment beds for offenders in need of in-
patient care. The inpatient programs can range from 30 days to
over one year, providing services ranging from substance abuse
to halfway houses for the youthful offender programs. About
two-thirds of offenders successfully completed the programs of-
fered by the Office of Alternative Sanc-
tions, and the programs have been shown
to produce lower recidivism rates among
their participants.28

In New York and Oregon, prosecutors
have taken the lead in developing drug
treatment and community corrections
programs. The Kings County (Brooklyn,
NY) District Attorney’s office offers a
wide range of rehabilitative and educa-
tional programs designed to reduce re-
cidivism and provide the defendant with
rehabilitative, educational and service
opportunities that will result in a dis-
missal of the new arrests. District Attor-
ney Joe Hynes has developed numerous
programs aimed addressing the underly-
ing issues behind the criminal behavior,
such as substance abuse, mental health is-
sues, and lack of job opportunities. Kings
County offers felony diversionary pro-
grams through the Brooklyn Treatment
Court and the Mental Health Court, and
many of the programs are available to of-
fenders with prior convictions. The
DTAP program (described in the Justice
Kennedy Commission Report) specifi-
cally targets repeat felony drug offenders
who are facing lengthy prison term, and makes exceptions for
some violent offenders with the victim’s consent.29 The Dis-
trict Attorney’s TADD Program (Treatment Alternatives for
Dually Diagnosed Defendants) diverts mentally ill persons
charged with felonies and misdemeanors from incarceration in
all of Brooklyn’s criminal courtrooms. Kings County also of-
fers ten diversionary programs and two specialty courts for mis-
demeanor charges.30 Brooklyn has seen serious crime drop
overall by 75% from 1990 to 2005.

The prosecutor’s office in Multnomah County (OR) offers
the Sanction Treatment Options Progress (STOP) Program to
persons charged with criminal possession of relatively small
(personal use) quantities of a controlled substance the

opportunity to successfully complete drug treatment and avoid
prosecution. Multnomah County District Attorney Mike
Schrunk testified that the offender must plead guilty or no
contest and meet other eligibility requirements in order to be
admitted into the program. The STOP program is typically 12
to 15 months in duration and provides treatment, random drug
testing, and regular court appearances before the STOP judge.
Upon satisfactory completion of the program, the court will
dismiss the charges with prejudice.

The District Attorney’s office also sponsors Project Clean
Slate, through which offenders who have served their sentence
are given an opportunity to have their records expunged by
the court. In Multnomah County, expungement requests are
brought to the court by the DA’s office, and the court generally
grants any request upon the prosecutor’s recommendation. Mr.
Schrunk testified that he regards expungement as a critical
service for former offenders, since a conviction record can
hinder them in getting jobs and housing.31 He recommended

that the Commission advocate for a
national standard on record-clearing.

In all of the states that the Commission
heard from, prosecutors take advantage of
laws that authorize diversion of offenders
into probation programs, with the promise
of a clear record upon successful comple-
tion. In Maryland, prosecutors may allow a
defender to obtain “probation before judg-
ment” (“PBJ”) to avoid a criminal convic-
tion. The court may defer judgment and
place a defendant on probation subject to
reasonable conditions, if (i) the court finds
that the best interests of the defendant and
the public welfare would be served; and (ii)
if the defendant gives written consent after
determination of guilt or acceptance of a
nolo contendere plea.32 If probation is suc-
cessfully completed, the court discharges
the defendant from probation without judg-
ment of conviction, and such discharge “is
not a conviction for the purpose of any dis-
qualification or disability imposed by law
because of conviction of a crime.”33 The
person discharged from probation may also
petition the court for expungement of po-
lice or court records relating to the charges
after a three-year waiting period, as long as

the petitioner has no subsequent offense that involved a possible
sentence of imprisonment.34 In addition, under Maryland law,
judges have sentence revision authority for five years after impo-
sition of sentence, and may reduce the sentence to “probation
before judgment” in order to accomplish expungement of the
criminal record. Baltimore States Attorney Patricia Jessamy tes-
tified the she has available several community corrections pro-
grams, including a drug court.

In Michigan, according to Saginaw County DA Michael
Thomas, prosecutors are beginning to recognize the impor-
tance from a public safety perspective of keeping less serious
offenders from going to prison through diversion programs,
and of helping those who have gone to prison reenter the
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community. Yet reentry concepts are relatively new ones. Mr.
Thomas, who co-chairs the Reentry Committee of the Na-
tional District Attorneys Association with Ms. Jessamy, noted
ruefully that “You have to explain reentry to most prosecutors.”

Kansas recently enacted a drug treatment program for non-
violent offenders charged with drug possession, called Senate
Bill 123.35 The program provides up to 18 months of drug
treatment through state-approved community providers, and
subsequent intensive supervision by a probation officer who as-
sists with job training, housing, and other social services. An
innovative aspect of Senate Bill 123 is that it recognizes that
relapse is a part of recovery, and a person is eligible for the pro-
gram more than once so long as he or she is charged with a
non-violent drug possession offense. One shortcoming of the
program is that the offender still ends up with a criminal con-
viction upon completion of the program. (Kansas does, how-
ever, offer judicial expungement to most felony offenders after
a waiting period.)

Many jurisdictions have developed diversion programs for
mentally ill offenders. The Commission heard from three
jurisdictions that have established Mental Health or
Community Courts to meet the special needs of mentally ill
offenders, Kings County (NY), Cook County (IL), and
Multnomah County (OR). The creation of diversion programs
is very important to this population because a conviction may
render them ineligible for much-needed government assistance
programs, such as Medicaid, which compromises their mental
health treatment programs.

Community Courts are also being used in many jurisdic-
tions. Multnomah County (OR) established the first Commu-
nity Court in 1998 to target offenders charged with
quality-of-life crimes that diminish citizens’ pride and sense of
safety in their neighborhoods. The goal of this court was o
provide the offender with underlying services to address the
issues that led them into the criminal justice system.36 When a
person is arrested for a non-violent, non-traffic misdemeanor
or violation, he or she is cited for arraignment in Community
Court by the arresting officer. At arraignment, the person may
decide to enter the Community Court program or the
traditional trial docket. If the person chooses Community
Court, a member of the social services team interviews and
assesses him or her for social services needs. During
assessment, the social services staff may make referrals to social
services such as Oregon Health Plan, state public assistance,
mental health or drug and alcohol counseling. The
Community Court judge receives the social service assessment
and may assign the person to social services, community
service, or a combination of both as a part of the Community
Court sanction. Once the person completes the assignment,
the case is closed, and the charges are dismissed.

The Red Hook Community Court in Brooklyn, New York is
a shining example of an innovative community based program.
Red Hook Judge Alex Calabrese told the Commission how the
court was born in response to a community tragedy, the death
of a popular school principal in the cross-fire of a drug gang
fight. Red Hook is a multi-jurisdictional court where one
judge has jurisdiction over all of the issues facing a criminal
defendant, including housing and domestic matters. More im-
portantly, the court seeks to address the problems that led to
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the defendant’s criminal behavior, which may include addic-
tion, homelessness, lack of education, or mental health issues.
A typical sentence may include mandatory drug treatment, job
training, adult education classes, community service, or a com-
bination of these services.

One of the pioneering aspects of Red Hook is that it offers
people in the community the opportunity to obtain social serv-
ices even if they are not charged with a crime. Because the
court has a single focus, it is able to focus on prevention, by
providing social services in order to help troubled young peo-
ple avoid continued interaction with the criminal justice sys-
tem. The Red Hook court participates in community
outreach, even sponsoring a local youth baseball league. The
Kings County District Attorney and the Legal Aid Society
both sponsor and coach local teams. Red Hook’s idea of en-
gaging the community to assist with crime prevention and to
solve local problems before they end up in court is quite im-
pressive and has made a dramatic change in the attitudes of
the community of Red Hook toward the justice system.

Conclusion
The testimony taken by the Commission, and its field find-
ings, establishes the beneficial effects, in terms of reducing re-
cidivism, of programs providing alternatives to incarceration
and a conviction record. These programs seem to be particu-
larly effective when they are initiated by a prosecutor’s office,
or when they are the product of working groups composed of
prosecutors as well as defenders. The Commission believes
that these programs, whether they are denominated diversion
or deferred adjudication or some other name, should be open
to all but the most serious offenders. The Commission also
believes that if these programs become more widely known
they can be emulated to good effect across the country, and
that this will not only reduce the prison population but will
also reduce the incidence of criminal behavior and enhance
public safety.

Respectfully submitted,
Stephen A. Saltzburg, Co-Chair
James R. Thompson, Co-Chair
February 2007

Endnotes
1. See, e.g., Marc Mauer, RACE TO INCARCERATE at 40-54 (revised

and updated, 2006).
2. See, e.g., Douglas Lipton, Robert Martinson, and Judith Wilks,

The Effectiveness of Correctional Treatment: A Survey of Treatment Eval-
uation Studies (Praeger Press, 1975). A series of articles in the popular
press by Professor Martinson popularized the idea that “nothing works”
to reform criminals, and that society’s only hope of reducing crime lies
in the deterrent value of harsh prison sentences (or death). See, e.g.,
Robert Martinson, “The Paradox of Prison Reform,” The New Republic,
166, April 1, 6, 15 and 29, 1972; Martinson, “What Works? - Ques-
tions and Answers About Prison Reform,” The Public Interest, Spring
1974, at 22-54. In 1984, the United States Supreme Court noted that
“Rehabilitation as a sound penological theory came to be questioned
and, in any event, was regarded by some as an unattainable goal for
most cases the trend.” See Mistretta v. United States, 488 U.S. 361, 363
(1989), citing Norval Morris, The Future of Imprisonment 24-43



(1974), and Frederick Allen, The Decline of the Rehabilitative Ideal
(1981).”) In upholding the federal sentencing guidelines, which gave
little weight to such factors as amenability to treatment, personal and
family history, previous efforts to rehabilitate oneself, or possible alter-
natives to prison, the Supreme Court cited a Senate Report that “rec-
ognized that the efforts of the criminal justice system to achieve
rehabilitation of offenders had failed.”

3. “In 1999 an estimated 721,500 State and Federal prisoners were
parents to 1,498,800 children under age 18.” U.S. Department of Jus-
tice, Bureau of Justice Statistics, August 2000, NCJ 182335.

4. The Justice Kennedy Commission analyzed data from a number of
state jurisdictions and concluded that “It is not even clear that the in-
creased use of incarceration has enhanced public safety, although law-
makers for twenty years have acted in reliance on the claimed
crime-preventive effect of harsh and certain punishments. . . . The
numbers do suggest . . . that there may well be an over-reliance on in-
carceration in some criminal justice systems, and there is reason to
doubt whether constantly increasing the use of incarceration is cost ef-
fective.” Report of the ABA Justice Kennedy Commission at 20, 21.
http://meetings.abanet.org/webupload/commupload/CR209800/newslet
terpubs/JusticeKennedyCommissionReports_Final_081104.pdf. See also
Incarceration and Crime: A Complex Relationship by Ryan S. King,
Marc Mauer, and Malcolm C. Young, available at http://www.sentenc-
ingproject.org/pdfs/incarceration-crime.pdf. A report of the Washing-
ton State Institute for Public Policy noted that, at least as to
incarceration in that state, “Diminishing returns means that locking up
the fifth person per 1,000 did not, on average, reduce as many crimes as
did incarcerating the second, third, or fourth person per 1,000.” Steven
Aos, The Criminal Justice System in Washington State: Incarceration
Rates, Taxpayer Costs, Crime Rates and Prison Economics, http://
www.wsipp.wa.gov/rptfiles/SentReport2002.pdf (January 2003).

5. See, e.g., INVISIBLE PUNISHMENT: THE COLLATERAL
CONSEQUENCES OF MASS IMPRISONMENT (Marc Mauer &
Meda Chesney-Lind eds., 2002); Dina R. Rose, Todd Clear and Judith
A. Ryder, Drugs, Incarcerations and Neighborhood Life: The Impact of
Reintegrating Offenders in the Community (Washington, DC: National
Institute of Justice 2000); John Hagan & Ronit Dinovitzer, Collateral
Consequences of Imprisonment for Children, Communities, and Prisoners,
in PRISONS (Michael Tonry & Joan Petersilia eds., 1999).

6. Justice Kennedy Commission Report, supra note 4 at 22. This ap-
parent change in attitude by policy-makers notwithstanding, the most
recent Justice Department data shows prison and jail populations con-
tinuing to increase, by 2.7% overall between December 2004 and De-
cember 2005. See Paige M. Harrison and Alan J. Beck, Bureau of Justice
Statistics, Prisoners in 2005 available at http://www.ojp.usdoj.gov/
bjs/pub/pdf/p05.pdf

During 2005, the number of inmates in State prisons increased
1.3%; in Federal prisons 5.1%; and in local jails, 4.7%. Overall, the
state incarceration rate rose about 14% between yearend 1995 and
yearend 2005, from 379 to 491 prisoners per 100,000 U.S. residents. At
the same time the federal incarceration rate rose 72%, from 32 to 55
prisoners per 100,000 U.S. residents. The rate of incarceration in prison
and jail in 2005 was 738 inmates per 100,000 U.S. residents, up from
725 the year before. At yearend 2005, one in every 136 U.S. residents
were in prison or jail. An estimated 12% of black males, 3.7% of His-
panic males, and 1.7% of white males in their late twenties were in
prison or jail. A total of seven million people in the Uniteed States –
one in every 32 adults — were currently serving time in prison or jail,
or on probation or parole. See Lauren E. Glaze and Thomas P. Bonczar,

Bureau of Justice Statistics, Probation and Parole in the United States,
2005, http://www.ojp.usdoj.gov/bjs/pub/pdf/ppus05.pdf.

7. Bureau of Justice Statistics, Recidivism of Prisoners Released in
1994, June 2002, NCJ 193427

8. Reentry Trends in the U.S.: Success rates for State Parolees, Bureau
of Justice Statistics, available at http://www.ojp.usdoj.gov/bjs/
reentry/success.htm. See also Amy Solomon, Does Parole Supervision
Work? at 27(Urban Institute 2005), citing Glaze, L.E. and S. Palla, Pro-
bation and Parole in the United States, 2004., Bureau of Justice Statis-
tics Bulletin 2005 (46% of parolees do not complete term successfully)

9. See Jeremy Travis, BUT THEY ALL COME BACK: FACING THE

CHALLENGES OF PRISONER REENTRY (THE URBAN INSTITUTE, 2005);
Joan Petersilia, WHEN PRISONERS COME HOME: PAROLE AND PRISONER

RENTRY (Oxford University Press, 2004).
10. See Joan Petersilia, J. What Works in Prisoner Reentry? Reviewing

and Questioning the Evidence. Federal Probation. Volume 68, Number 2
(2004), Available at http://www.uscourts.gov/fedprob/
September_2004/whatworks.html; Steve Aos, Marna Miller, and Eliza-
beth Drake, Evidence-based Adult Corrections Programs: What Works and
What Does Not (2006).

11. Justice Kennedy Commission Report, supra note 4 at 9.
12. Witnesses from Arkansas, Connecticut, Maryland and New York

(Brooklyn) testified in Washington, D.C. on March 3, 2006. Witnesses
from Illinois (Chicago), Kansas, Michigan, and Oregon testified in
Chicago on March 31, 2006. Notes from both hearings and a list of
witnesses are posted at http://www.abanet.org/cecs. Every state delega-
tion included at least one prosecutor (though Arkansas DA H.G. Foster
was unable at the last minute to attend the hearing in Washington, and
so did not testify in person).

13. For example, while boot camps and other “shock” incarceration
programs have generally not been successful in reducing recidivism, the
boot camp administered by the Cook County Sheriff ‘s Office (which
several commissioners visited) has a solid record of accomplishment,
possibly because of the continuity of services after “graduation” and sus-
tained aftercare in the community. According to Ms. LaVigne, long-
term residential drug treatment programs that are based on a
therapeutic model (such as the Brooklyn DTAP program and the
Arkansas Community Correction Centers described infra) have been
shown to be quite successful in dissuading individuals from criminal ac-
tivity. Most diversion programs, including drug courts, have not been
subjected to rigorous social science analysis because of the difficulty of
collecting data on participants. Faith-based programs have been partic-
ularly difficult to study because of the absence of data.

14. We use the term “incarceration” to refer to a secure jail or peni-
tentiary-like environment, in contrast to “community supervision,”
which refers to a range of community-based custodial options (including
half-way houses, community corrections centers, drug treatment facili-
ties, and even home detention), which permit sentenced defendants (or
defendants who have been deferred to probationary status) to remain
connected to their own communities and families, even if they are not
entirely free to come and go at will. The term “imprisonment” is often
used more broadly to refer to both incarcerative and community-based
custodial placements. See, e.g., Todd Bussert, Peter Goldberger, and
Mary Price, “New Time Limits on Federal Halfway Houses: Why and
how lawyers challenge the Bureau of Prisons shift in correctional policy
and the courts’ response,” Criminal Justice Magazine (Spring 2006)(de-
scribing litigation over efforts by the federal correction al authorities to
limit their own ability to designate sentenced offenders to community
corrections centers as “places of imprisonment” under 18 U.S.C.

16



33621(b)). The ABA has found “troubling” BOP’s efforts to impose reg-
ulatory limits on its own ability to designate sentenced offenders to com-
munity corrections centers, in light of contrary judicial holdings, and in
light of the government’s stated commitment to facilitate offender reen-
try. See Letter to the Bureau of Prisons Rules United, dated October 15,
2004, from James Felman and Todd A. Bussert, co-chairs of the ABA
Criminal Justice Section’s Corrections & Sentencing Committee.

15. Ann Jacobs, Director of the Women’s Prison Association, com-
ments in her introduction to a new study of women in prison that “The
cycling of women through the criminal justice system has a destabilizing
effect not only on the women’s immediate families, but on the social
networks of their communities. They are, more often than not, primary
caretakers of young children and other family members.” Introduction to
Natasha Frost, Judith Greene and Kevin Pranis, The Punitiveness Report -
Hard Hit: The Growth in Imprisonment of Women, 1977-2004 (2006),
available at http://www.wpaonline.org/institute/
hardhit/foreword.htm. This recent study tracks changes in the incarcer-
ation rate of women between 1977 and 2004, a period in which the
number of women serving sentences of more than a year grew by 757%
— nearly twice the 388 percent increase in the male prison population.
Most of the increase can be accounted for by the drug war: the percent-
age of women serving time for drug offenses grew from 11% in 1979 to
32% in 2004. In most cases. Women arrested for involvement in the
drug trade tend to play peripheral or minimal roles, selling small
amounts to support a habit, or simply living with intimates who engage
in drug sales. Lenora Lapidus, Namita Luthra & Anjuli Verma, Deborah
Small, Patricia Allard & Kirsten Levingston. Caught in the Net: the Im-
pact of Drug Policies on Women and Families. Available at http://www.fair-
laws4families.org/ A second volume of the study will look more deeply
at factors that increased the risk of imprisonment for women arrested for
felony offenses and increased the amount of time spent behind bars.

16. Lisa Schreibersdorf, Executive Director of the Brooklyn Defend-
ers Office, reminded the Commission that constitutional safeguards
must always be observed when an alternative therapeutic program is
being developed. Confidentiality must be protected in these programs
when clients are provided counseling and other services, and attorney
consent should be received before a client is interviewed. Also, the
constitutional right against cruel and unusual punishment must be
monitored by courts, because the practices of some programs could
amount to violation of defendants’ constitutional rights.

17. Some defenders are reluctant to counsel their clients to plead
guilty if there is a reasonable chance they can win an acquittal, even if
it is evident that the clients are in need of drug treatment or other in-
tervention to help them from coming back into the justice system. A
program that offers the possibility of complete expungement at the end
may present to a conscientious defender an offer that tips the balance
in favor of treatment.

18. Judith Rossi, Connecticut Executive Assistant States Attorney,
highlighted in her testimony before the Commission the Memphis Police
Crisis Intervention Team (“CIT”) as an example of a law enforcement
agency that has specially trained officers to provide an immediate re-
sponse to a crisis involving mentally ill people. The officers in this unit
are trained to interact with the mentally ill, defuse potentially volatile
situations, assess medical information, and evaluate the individual’s social
support system. The CIT program transformed the traditional enforce-
ment-oriented police response to the mentally ill to one that is both
more effective and more humane. As a result, arrests and use of force in
dealing with mentally ill offenders has decreased dramatically. See
http://www.memphispolice.org/Crisis%20Intervention.htm.

19. March 31 Hearing Notes available at http://www.abanet.org/cecs.
20. Mentally Ill Offenders in the Criminal Justice System: An Analysis

and Prescription, The Sentencing Project (2002), http://www.sentenc-
ingproject.org/pdfs/9089.pdf.

21. See, e.g., the legislative findings of the Community Punishment
Act of 1993, Ark. Code Ann. §16-93-1201 et seq.: “The State of
Arkansas hereby finds that the cost of incarcerating the ever-increasing
numbers of offenders in traditional penitentiaries is skyrocketing, bring-
ing added fiscal pressures on state government, and that some inmates
can be effectively punished, with little risk to the public, in a more af-
fordable manner through the use of community correction programs
and nontraditional facilities.” Ark. Code Ann. §16-93-1201(a).

22. Ark. Code Ann. §16-93-1207(b)(1)(A)-(C). Under Ark. Code
Ann. §16-93-1202(j)(1)(A), “target group” means a group of offenders
and offenses determined to be, but not limited to, theft, theft by
receiving, hot checks, residential burglary, commercial burglary, failure
to appear, fraudulent use of credit cards, criminal mischief, breaking or
entering, drug paraphernalia, driving while intoxicated, fourth or
subsequent offense, all other Class C or Class D felonies which are not
either violent or sexual and which meet the eligibility criteria
determined by the General Assembly to have significant impact on the
use of correctional resources, Class A and Class B controlled substance
felonies, and all other unclassified felonies for which the prescribed
limitations on a sentence do not exceed the prescribed limitations for a
Class C felony and that are not either violent or sexual.

23. The residential programs are organized on a therapeutic model,
and offer structure, supervision, drug/alcohol treatment, educational
and vocational programs, employment counseling, socialization and life
skills programs, and other forms of treatment and programs. When an
offender is assigned to a community-based correctional center the treat-
ment focus is a multi-level approach designed to re-socialize the pattern
of thinking and behavior, and the goal is for pro-social choice and ac-
tions to become automatic and reflexive for the offender. To achieve
the desired re-socialization, the residents are taught new concepts, new
values, and rules of expected conduct. The program also provides sub-
stance abuse treatment. Another key aspect of the program is peer
mentoring. Through peer mentoring, offenders are able to see another
person with similar circumstances living a new way of life.

24. Prior to DCC moving to the therapeutic community concept,
the DCC conducted a 3-year recidivism study of 322 residents released
from community corrections centers between March 1995 and March
1998. Results indicate a composite recidivism rate of 38% for the 3
year period. Another study was conducted of 900 randomly selected
male and female offenders released from the CCC which operated in
the therapeutic community environment prior to March 1, 2000 and
yield a 38% recidivism rate.

25. Arkansas Department of Community Corrections supervises 28
drug courts, which are usually post-adjudication courts that handle pro-
bation cases involving drug addicted offenders through intense supervi-
sion, monitoring, and treatment programs. Successful completion of
the drug court can result in the dismissal of charges, reduced or set aside
sentences, lesser penalties, or a combination of these. Generally, a
post-adjudication drug court program lasts for an average of twelve
months with a 2 year strictly supervised probation aftercare program.

26. See Ark. Code Ann. §§ 16-90-901 through 16-90-905. One re-
ported shortcoming of the Arkansas diversion programs is that the state
police and other record-retention agencies are not properly updating
the records to reflect the dismissals and expungements, so that offend-
ers are facing challenges in explaining arrest record to employers even if
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no conviction is listed in the system. Public Defender Commission Di-
rector Didi Sallings told the Commission that many offenders are in
need of legal assistance in expunging criminal records, and that the
state public defender commission is seeking additional resources to pro-
vide these services.

27. David Guntharpe testified that his legal staff had recently
discovered a little-known Arkansas statute that allows probationers
who have successfully completed all of the terms of their probation to
petition the court to dismiss the charges against them and expunge the
record. Under Ark. Code Ann. § 5-4-311(a) and (b), probationers for
whom a judgment of conviction was not entered, including those who
went to trial, are entitled to apply to the sentencing court upon com-
pletion of supervision for an order dismissing the charges, and “expung-
ing” the record. Understanding that many of the people supervised by
his agency do not have the means to hire a lawyer and go to court, Mr.
Guntharpe directed his staff to prepare a model petition form to give to
each probationer as he or she “graduates,” so that they can easily file
the form with the court and obtain expungement. A person whose
record is expunged “shall have all privileges and rights restored, shall be
completely exonerated, and the record which has been expunged shall
not affect any of his civil rights or liberties, unless otherwise specifically
provided for by law.” § 16-90-902(a). Upon the entry of the order to
seal, the underlying conduct “shall be deemed as a matter of law never
to have occurred, and the individual may state that no such conduct
ever occurred and that no such records exist,” including in response to
questions. § 16-90-902(b).

28. A 1990 University of Connecticut study compared offenders
placed in alternative programs with a control group of incarcerated of-
fenders, and concluded that offenders placed in alternatives had sub-
stantially lower rearrest rates; the best rates involved the youngest
offenders where the rate differentials were 3 to 1. An investigation by
the Connecticut General Assembly’s Legislative Program Review and
Investigations Committee found in 2005 that two-thirds of the offend-
ers in the Alternative to Incarceration network had not recidivated at
the one-year follow-up point. Another study of Connecticut alterna-
tive programs, conducted by Justice System Assessment and Training
consulting firm from Boulder, Colorado, found that 72% of program
participants had not recidivated during the 14 month follow-up pe-
riod. Domestic Violence (“DV”) offenders have even promising fig-
ures with 90% not being rearrested for a DV offense and 75% not
rearrested at all for any offense, according to a 2005 National Institute
of Justice funded study.

29. The National Center on Addiction and Substance Abuse at Co-
lumbia University (CASA) conducted an extensive study of the DTAP

program, and concluded that the average cost of placing a participant
in DTAP, including drug treatment, vocational training and support
services was $32,975 as compared to an average cost of $64,338 if the
participant had been placed in prison. See Crossing the Bridge: An
Evaluation of the Drug Treatment Alternative-to Prison (DTAP) Pro-
gram (March 2003).

30. Misdemeanor diversionary programs include: TIP (2 day drug
awareness program); STOP LIFT (shoplifting awareness program);
TASC (inpatient/outpatient drug treatment); KCDA AA (10 week al-
cohol program); Driver Improvement (Driver Safety Course); Commu-
nity Service (defendants sentenced to perform work in the
community); Mental Health Diversion (immediate treatment offered at
night arraignments to non-violent minor offenders with mental illness);
Project Respect (provides education for those arrested for patronizing
prostitutes); STARS/EPIC- Intensive multidiscipline treatment/assis-
tance/counseling for prostitutes; YCP (Faith-based youth mentoring)
YCP and TASC are also available to felons. In addition, misdemeanor
drug court, domestic violence court and a community court also pro-
vide diversionary programs.

31. Or. Rev. Stat. § 137.225(1) through (12) authorizes sentencing
court to “set aside” misdemeanors and minor felonies (Class C, except
sex and traffic offenses, and some other minor crimes). Upon applica-
tion, order must issue unless the court makes written findings by clear
and convincing evidence that granting the motion would not be in the
best interests of justice. § 137.225(11). A set-aside restores all rights
and relieves all disabilities – conviction deemed not to have occurred.
“Upon entry of such an order, such conviction, arrest or other proceed-
ing shall be deemed not to have occurred, and the applicant may an-
swer accordingly any questions relating to their occurrence.” Or. Rev.
Stat. § 137.225(4).

32. Md. Code Ann., Crim. Proc. §6-220(b)(1).
33. Md. Code Ann., §6-220(g).
34. Md. Code Ann., §§10-105(a)(c)(2)(ii). A PBJ record that has

been expunged may be opened only upon court order, with notice to
person concerned and a hearing, or upon ex parte application by the
states attorney and a showing of good cause. § 10-108(a) through (c).
PBJ conviction that has been expunged need not be reported, § 10-108,
and an expunged conviction may not be used to deny employment or
licensure. § 10-109. A PBJ sentence, if expunged, may not be used to
enhance subsequent sentence. See U.S. v. Bagheri, 999 F. 2d 80 (4th
Cir. 1993).

35. March 31 Hearing Notes, available at http://www.abanet.org/cecs.
36. http://www.co.multnomah.or.us/da/cc/faq.php#30
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Recommendation
RESOLVED, That the American Bar Association urges fed-
eral, state, territorial and local governments to develop and
implement meaningful graduated sanctions for violations of
parole or probation as alternatives to incarceration. Incarcera-
tion may be appropriate when:

i) an offender commits a new crime or engages in
repeated violations;

ii) lesser sanctions, including appropriate treatment
options, have not been effective; or

iii) the offender poses a danger to the community.

In those cases where an individual is sent to jail or prison
as a sanction for a violation of probation or parole, the
period of incarceration should be that reasonably necessary
to modify the individual’s behavior and deter future
violations.

FURTHER RESOLVED, That the American Bar Association
urges federal, state, territorial and local governments to distin-
guish between probation/parole violators who would benefit
from community supervision and those who would not, and to
deploy community supervision resources accordingly.

FURTHER RESOLVED, That the American Bar Association
urges federal, state, territorial and local governments to pro-
vide adequate resources and funding to ensure that the quality
and intensity of supervision for offenders is significantly in-
creased. Manageable case-loads for probation and parole offi-
cers ensure that sanctions imposed in lieu of incarceration are
meaningful; reduce the likelihood of recidivism; and increase
the chances for successful rehabilitation.

FURTHER RESOLVED, That the American Bar Association
urges federal, state, territorial and local governments, to create
standards for the performance of probation or parole officers
that will consider, in addition to other appropriate factors, the
number of individuals under an officer’s supervision who suc-
cessfully complete supervision, as well as those whose proba-
tion or parole is appropriately revoked, taking into account the
nature of the officer’s caseload.

Report
Parole and probation supervision is an important part of any
discussion of sentencing alternatives and recidivism. The
number of people returned to state prison for a parole violation
increased sevenfold between 1980 and 2000, from 27,000 to
203,000, and parole violators now account for more than one
third of all prison admissions.1 Almost half of all parolees re-
turn to prison or jail within 24 months of their release.2 As
prison populations grow and increasing numbers of offenders
are released on parole, it is not surprising to find some increase
in parole violations. But, the magnitude of the numbers in-
volved suggests that substantial resources are being devoted to
identifying every violation of parole conditions and to making
revocation the preferred sanction for all violations. There is a
growing body of evidence suggesting that this practice results
in an expenditure of resources that does not improve public
safety. Indeed, a recent study by the Urban Institute calls into
question the extent to which parole and probation supervision,
as currently administered, is effective in reducing recidivism
rates or otherwise enhancing public safety. The study found
that offenders under supervision are re-arrested for new crimes
at about the same rate as offenders released unconditionally.3

In 2004, the Justice Kennedy Commission recognized the
enormity of the problem raised by the state of parole and pro-
bation supervision in this country. The revolving door in
which inmates were released to the community and returned
to prison for minor violations of their release conditions was
most evident in California, where the cost of incarcerating pa-
role violators was estimated at $900 million. In the words of
California’s Little Hoover Commission, “California has created
a revolving door that does not adequately distinguish between
parolees who should be able to make it on the outside, and
those who should go back to prison for a longer period of
time.”4 But this problem is not unique to the state of Califor-
nia, and parolees and probationers account for a majority of
prison admissions in most states. Moreover, of the parole vio-
lators returned to prison, more than two-thirds were incarcer-
ated for a violation of the conditions of their release, rather
than commission of some new criminal violation.5

It became abundantly clear to the Commission in the
course of our hearings that parole and probation supervision is
a critical part of the recidivism puzzle, for two reasons: first,
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probation and parole agents exercise tremendous discretion
through their revocation power in deciding whether an of-
fender has violated conditions of supervision in the first place,
and whether an offender should be returned to prison. Sec-
ond, probation and parole agents are in a position to play a key
role in assisting people returning home from prison to readjust
to the community and stay out of trouble. Many jurisdictions
are re-evaluating their approach to offender supervision and
realizing that the successful reintegration of the offender must
be a primary goal of community supervision. Offenders who
successfully rejoin the community are less likely to commit fu-
ture crimes than offenders who fail. The
bottom line is that reintegration of of-
fenders promotes public safety and should
therefore be the primary goal of any sys-
tem of community supervision.

The policy recommended by the Jus-
tice Kennedy Commission, subsequently
adopted by the ABA House of Delegates,
was that jurisdictions should develop
graduated sanctions for probation and pa-
role violations, and reserve incarceration
for cases where “a probation or parole vi-
olator has committed a new crime or
poses a danger to the community.” The
Commission reaffirms this position, and
makes several further recommendations
to make parole and probation systems
more efficient and more likely to promote
public safety. First, jurisdictions should
continue to develop meaningful gradu-
ated sanctions for violations of parole or
probation, as recommended by the Justice
Kennedy Commission, as an alternative
to incarceration. They should not return
an offender to prison for a violation of
the conditions of release, unless that in-
dividual has committed a new crime, en-
gaged in repeated violations, lesser measures have been
unsuccessful, or the offender poses a danger to the
community.6 A brief period of re-incarceration in a commu-
nity custody facility may benefit a parolee who is having diffi-
culty adjusting to freedom. But an automatic return to the
penitentiary for violations that do not amount to a crime,
without addressing the reasons for the non-compliance, is un-
likely to be beneficial to the individual, is costly, and may ac-
tually be harmful to the community in the long run. The
Urban Institute study found that parolees returned to prison
for the remainder of their sentence for minor violations, and
finally released without supervision, were more likely to be re-
arrested for a new crime than any other release group.7

Ordinarily, less serious violations of the terms of supervision
can be better addressed through community-based sanctions
other than incarceration that focus on the reasons for non-
compliance, because many violators suffer from treatable issues
such as substance abuse, mental illnesses, or lack of life skills
that could be remedied through treatment services. The Com-
mission heard testimony from many witnesses that parolees
and probationers will often slip up several times before they

adjust, particularly where they have a substance abuse prob-
lem. It concluded therefore that a return to prison will be ap-
propriate only where an individual engages in repeated
violations and lesser sanctions, including appropriate treat-
ment options, have not been effective. In cases where impris-
onment must be used as a sanction, the length of incarceration
should be determined by what is reasonably necessary to mod-
ify the individual’s behavior and deter future violations.8 If in-
carceration is deemed appropriate at all, a short-term return to
jail will often be more useful than a return to the penitentiary.

A second way that jurisdictions can improve their proba-
tion and parole systems is to distinguish
between offenders who would benefit
from community supervision and those
who would not, and to deploy community
supervision resources accordingly. The ul-
timate goal of preventing re-offending,
breaking substance abuse habits, and, in
the end, changing parolees’ lives for the
better is elusive for many parole and pro-
bation officers because of the everyday re-
alties of high caseloads and lack of
resources. A study of reentry policies pub-
lished by the Council of State Govern-
ments reported that parole officers’
caseloads may average 70 parolees each,
translating to one or two 15-minute meet-
ings a month.9 Probation caseloads are
even larger, averaging roughly 130 proba-
tioners per officer. And, these numbers
are on the low-end for many jurisdictions.
While lower caseloads do not ensure suc-
cess, such high caseloads make it virtually
impossible for the parole officer to address
the needs of the offender. It is not surpris-
ing, in the view of the poor preparation
that most prison inmates receive for their
release and the lack of support services

available to them in the community to assist with reentry, that
many who are released on parole may find adjustment to free-
dom difficult. And once they are faced with these challenges,
it is virtually impossible to receive the support needed during
“15-minute visits” with their parole officers.

Research has shown that the first weeks after an offender’s
return to the community are critical. It is this period in which
offenders require additional support in order to ensure that
they do not slip back into old patterns of criminal behavior.10

The Commission recognizes that additional resources may not
be available to provide additional assistance during the early
weeks of supervision. However, it is imperative that existing
resources be allocated so that offenders who need the most
help get it. Research has shown that some offenders do not
need intensive supervision and may be better off without any
at all.11 If resources were targeted to high-risk offenders who
evidently need assistance in adjusting to release, especially in
the first weeks of supervision, overall caseloads could be re-
duced. Reduced caseloads may actually result in fewer viola-
tions, since parole and probation officers will be focusing their
efforts on offenders who pose the greatest risk of returning to
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criminal behavior. Success with these individuals holds out
the promise of reducing overall recidivism and promoting pub-
lic safety.12 The goal is to significantly increase the quality
and intensity of supervision so that sanctions imposed in lieu
of incarceration are meaningful, thereby increasing the
chances for successful rehabilitation while reducing the likeli-
hood of recidivism.

A third way jurisdictions can improve their parole and pro-
bation systems is to change the way probation and parole
agencies perceive their role in offender supervision and the
way in which probation and parole officers are themselves
evaluated. In recent years, some parole and probation officers
have come to view themselves as functioning in a law enforce-
ment rather than social service capacity, and see themselves as
adversaries of rather than mentors to an offender. This percep-
tion produces a mode of performance that is more oriented to-
ward surveillance than assistance. Officers work to catch an
offender in some act of disobedience and are unwilling to tol-
erate the predictable slips that accompany adjustment, particu-
larly where substance abuse is involved. In too many
jurisdictions, probation and parole officers play the role of en-
forcer, identifying with the police more closely than with com-
munity institutions that might offer support to an individual
trying to stay out of trouble.13 This culture is reinforced when
job performance is measured by the number of parole and pro-
bation revocations issued and the number of people sent to or
returned to prison.

If parole and probation officers are empowered and en-
couraged to utilize sanctions other than outright revocation
when offenders violate the conditions of supervision, if they
are permitted to focus their energy on offenders who need the
most help, and if an important factor in assessing the per-
formance of officers is their success in helping offenders rein-
tegrate, there is a greater opportunity to enhance public
safety by enabling offenders to overcome addictions, find
housing, receive job training and placement assistance, and
other services. Public safety must remain the central respon-
sibility of parole and probation agencies, but it is not en-
hanced by taking offenders whose behavior could be modified
and recycling them in and out of prison without providing
them the tools they need to change. When offenders suc-
cessfully transform their lives, they are by definition no
longer a threat to the community.

The Commission heard testimony about encouraging
changes beginning in the culture of parole boards to meet the
new understanding of the ways in which successful reentry en-
hances community safety. Jorge Montes, Chair of the Illinois
Prisoner Review Board, testified at the Commission’s March
31 hearing that when he joined his Board in the 1990s, it
tended to view parole enforcement in black and white terms,
and to treat any violations with zero tolerance.14 He shared
the story of one young man who appeared before him at a pa-
role revocation hearing. This parolee was required to stay
within a certain geographic area as a condition of his release,
which was monitored by an electronic device. His parole was
revoked because he strayed outside of the allowed area for a
period of thirty minutes. The young man explained to
Montes at his hearing that he had been driving home from
work and gotten a flat tire, and had been forced to detour from

his regular path in order to get assistance. After hearing this
story and considering other factors, such as the fact the young
man maintained full time employment and was the sole
provider for his family of three children, Montes refused to re-
voke his parole. However, Montes’ colleagues at the parole
board did not agree with his decision and voted to override his
decision. Fortunately, Montes was able to convince his col-
leagues to re-consider their vote. But for Montes the original
and the reversed decisions illustrated the difference between
the old and new approach to parole revocation in Illinois.

Mr. Montes testified that he has been committed to chang-
ing the culture at the Illinois Prisoner Review Board through-
out his tenure as Chair of the Board. He pointed out that
when he first joined his board, none of its members had been
trained on issues related to offender reentry and alternatives
to incarceration. The members did not feel that the personal
issues facing offenders under their supervision were any of
their concern, and failed to appreciate that successful re-entry
of offenders was a critical link to sustaining public safety.
Montes testified that the culture of the Illinois Board began to
change in 2002, when board members were required to con-
sider the impact of their decisions on the recidivism rate. The
Board realized that it was not a law enforcement agency and
should be addressing offender re-entry and recidivism. As in
many other jurisdictions, the traditional approach is changing
as parole agencies realize that they have a stake in successful
reentry, and work to help the parolee contribute positively to
their community.

The Illinois Prisoner Review Board is also instituting new
programs to handle parole revocation cases more efficiently, so
as to avoid unnecessary incarceration. Through this new pro-
gram, parole revocation cases are reviewed during initial jail
intake to determine if there are alternative programs available
in the community as opposed to incarceration. If alternative
programs are available, then the detention hold is lifted and
the person is released under community supervision.

Some of the other states whose officials testified have also
begun taking a new approach to parole violators. The
Arkansas Department of Community Correction instituted a
formal Technical Violators (“TV”) Program two years ago,
which provides community based treatment services to parole
violators for a period of 30 to 90 days as a prison alternative
sanction.15 The TV Program is an intensive residential pro-
gram followed by aftercare under community supervision. A
resident completes the following stages of the program:

• Intake: a three day processing period.
• Orientation: a five day period where resident receives

an overview of the purpose and structure, rights and
responsibilities, assessment of factors contributing to
violations, and strategy developments for compliance
through treatment. This phase includes a counselor
and may include a supervising parole/probation officer.

• Treatment: a four to five week period devoted to fulfill-
ing the treatment plan requirements.

• Pre-Release: the last three weeks of confinement in-
clude activities and classes focusing on transition and
practical matters associated with relapse prevention
and increased parole/probation officer involvement.
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Throughout the entire program, the parole/probation officer
maintains contact with the offender at least once a day, either
through a personal visit or telephone call. This contact fosters
a continuous relationship between the offender and the pa-
role/probation officer, demonstrates the officer’s interest in the
offender’s progress, and allows discussion of aspects of the pa-
role plan for release.

The Arkansas Technical Violators program began two years
ago with female offenders. To date, only 14% of the partici-
pants have committed new crimes and been sent back to
prison. In March 2005, a new 300-bed program for men was
started, and in its first year 1200 people have gone through cen-
ters with only 2% of the participants returning to prison. This
program serves as an inspiring example of how recidivism rates
can be lowered by addressing the causes of
non-compliance with the terms of supervi-
sion through therapeutic methods.

Connecticut also has an Offender Re-
entry and Technical Violations Program
to reduce parole and/or probation viola-
tions.16 Connecticut understood it had a
problem when it was incarcerating over
2,000 people on non-criminal violations
each year, and instituted reforms to pre-
vent re-incarceration by intervening and
assisting offenders who are violating their
terms of release and are on the brink of
returning to prison. The offender is re-
ferred to a special probation unit, where
each officer has only 25 cases and is able
to devote additional time and resources in
assisting the offender with the issues relat-
ing to their non-compliance.

In addition, Connecticut began a Pro-
bation Transition Program in October
2004 to prepare offenders for community
supervision prior to release. The program
educates inmates on how to successfully
work with community supervision officers.
Probation officers meet with clients 90
days prior to their projected release date,
to explain the terms and conditions of re-
lease and to develop a re-entry plan. The
probation officers assigned to this program
only have 25 cases and are able to devote
more time to each client during the offender’s initial transi-
tional phase from prison. Offenders remain in this program for
a four month period after release, and then their cases are trans-
ferred to a traditional probation officer who has a much heavier
caseload. This program has proven successful; a study con-
ducted by Central Connecticut State University indicated a
nearly 40% reduction in non-criminal violations among partici-
pants in the transition program as compared to a matched con-
trol group. The key to this program’s success seems to be its
provisions of additional support for the critical months just
after release, when the danger of recidivism is greatest.

Both Georgia and Ohio have taken a different approach, of-
fering “incentive” programs centered around rewards for good
behavior and program accomplishments. The Georgia Parole

Board’s Behavior Response and Adjustment Guide describes
different levels of suggested responses (“incentives”) for posi-
tive accomplishments by parolees. Low-level incentives in-
clude verbal recognition, a letter of recognition, a certificate of
completion, or a 6-month compliance certificate. Medium-
level incentives include a one-year compliance certificate,
Mr./Ms. Clean Award, supervision level reduction, or reduced
reporting requirements. The high-level incentives might in-
clude a commutation recommendation, cognitive skills gradua-
tion, lifestyle commitment award, or reduced reporting. 17 The
State of Ohio created a similar program through the Supervi-
sion Accountability Plan, which provides incentives to offend-
ers for compliance and successful reintegration.18 These
programs aim to encourage parole compliance by re-enforcing

and rewarding the accomplishments of of-
fenders under their supervision, rather
than punishing their small and pre-
dictable failures.

Each of these states has taken a differ-
ent approach to dealing with parole viola-
tions, but all recognize the need to
provide additional support to some of-
fenders during the re-entry process. Both
the Arkansas and Connecticut programs
address the reasons for non-compliance
rather than incarcerating parolees without
any treatment. Connecticut’s reduction
of its parole and probation caseloads im-
proved the quality and intensity of super-
vision, and lessened the likelihood of
parole revocations. In most jurisdictions,
high caseloads make it virtually impossi-
ble for probation and parole officers to
provide offenders with the level of serv-
ices needed to both assist with reentry and
to ensure public safety. But states are
coming to appreciate that incarceration is
the most costly form of punishment to
both society and the offender, and it
should be used as a sanction only after all
other remedies are exhausted or when the
offender poses a threat to the community.

Some of the success of these reforms
may be facilitated by extrinsic considera-
tions peculiar to the states themselves.

Both Arkansas and Connecticut are relatively small states, and
both administer their community corrections programs on a
centralized basis. Both have had a good deal of success in con-
vincing the state legislature that money is well spent on reen-
try programs, both in short run prison savings, and in longer
range community stability as prisoners return and reestablish
themselves with their families. Both collaborate with a cen-
tralized public defender system and, in Connecticut, a central-
ized appointed prosecutor staff. In Arkansas, the Community
Corrections Department is independent of the prison system,
and has the ear of the governor. Both the Georgia and Ohio
Parole Boards have had strong and forward-looking leadership
in recent years. It is harder to imagine accomplishing these
kinds of reforms in states where community supervision is
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handled at the county level, where the political establishment
still believes that locking people up is the way to make com-
munities safer, and where funds are allocated accordingly.

Discussions with the National District Attorney’s Associa-
tion led the Commission to emphasize that different jurisdic-
tions will find different ways to improve the quality of
supervision and the performance of probation and parole offi-
cers. In each jurisdiction, it is important that standards be set
for probation and parole officers that recognize that they are re-
sponsible for protecting the community and for facilitating suc-
cessful re-entry. It would be undesirable for a jurisdiction to
measure the performance of officers solely on the basis of the
number of individuals whose probation or parole was revoked,
or on the number of offenders who completed probation or pa-
role without being revoked. There is nothing commendable
about a system that revokes individuals unnecessarily and im-
poses the costs of jail or prison on them and the community
while depriving them of the services and resources that might
enable them to successfully complete probation or parole. Sim-
ilarly, there is nothing commendable about a system that en-
courages officers to let offenders remain in the community
when they pose a danger to public safety. Each jurisdiction
ought to encourage its officers to find the right balance and to
use meaningful graduated sanctions to encourage successful re-
entry while simultaneously protecting community safety. This
means that officers should be encouraged and trained how to
decide when to revoke the probation or parole and for how
long (i.e., for periods that are reasonably necessary to modify
the individual’s behavior and deter future violations), and when
to use graduated sanctions that permit an offender to remain
free from jail or prison and to learn from his/her mistakes. The
goal is to reward officers for making the best decisions from the
standpoint of the community and the offender.

Respectfully submitted,
Stephen A. Saltzburg, Co-Chair
James R. Thompson, Co-Chair
February 2007
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release,” in which 66% of parolees were back behind bars within three
years, 27% for a new crime, and 39% for a “technical” parole violation.
Joan Petersilia, Understanding California Corrections at 71 (California
Policy Research Center, 2006), citing Ryan Fischer, Are California’s Re-
cidivism Rates Really the Highest in the Nation? It Depends on What Meas-
ure of Recidivism You Use, UCI Center for Evidence-Based Corrections,
Irvine, California,Vol. 1, September 2005. Available at http://ucicorrec-
tions.seweb.uci.edu/. California’s abscond rate of 17% is the highest of
any state in the nation, and far above the national average of 7%. Pro-
fessor Petersilia echoes the concerns of other criminal justice re-
searchers that the misallocation of community supervision resources is
one cause of this problem: many high-risk offenders on parole receive
too little monitoring while many non-dangerous offenders stay on pa-
role too long, so that sooner or later they will be caught up in some
trivial indiscretion and sent back to prison. Also, the lack of treatment
resources provided by community supervision agencies can result in
high re-incarceration rates. For example, California routinely orders
near-universal drug testing for all parolees, although two-thirds of them
have substance abuse histories and only 2.5% receive any professional
drug treatment while in prison, compared to a national average of 19%.
Id. at 41. See also Petersilia and Weisberg, Parole in California:
It’s a crime, Los Angeles Times, April 23, 2006, available at
http://www.latimes.com/news/opinion/commentary/la-op-
petersilia23apr23,1,3727887.story. Thus, parolees invariably fail the
test which results in a violation and a return to prison. The state
should either provide more drug treatment in prison, or less testing in
the community, or at least a more flexible approach to test failures.

5. Travis, et al. supra note 1 at 22, citing U.S. Department of Justice,
Bureau of Justice Statistics, NCJ178234. Typical noncriminal viola-
tions of parole involve the obligation to report regularly to a parole offi-
cer, keep a curfew, stay within a particular geographic area, avoid the
use of drugs and the company of known felons, and participation in
treatment programs. A violation of any of these conditions can result
in revocation of parole or probation and incarceration. In some cases a
system may use the revocation violation process as a short-cut adminis-
trative route, including its lower standard of proof, to return people to
prison who are alleged to have committed serious new crimes. See,
e.g., Joan Petersilia,Understanding California Corrections, supra note 4 at
73 (“California uses technical violations to address a wide range of seri-
ous criminal behavior that other jurisdictions would handle through re-
arrest and prosecution.”).

6. The Commission is aware of the criticism leveled at the California
parole system, and does not endorse routine use of an administrative
recommitment process, with its less adversarial process, lower burden of
proof, and shorter periods of commitment, to address serious new crimes
committed by parolees. See Petersilia, supra note 4 at 73-75.

7. Solomon, supra note 3 at 33. A recent study released by The
Women’s Prison Association found that

Supervision conditions set by probation and parole authorities
can scuttle a woman’s best efforts to comply with an overload of
rigid rules and requirements. Policy changes designed to reduce
technical violation rates, such as the use of intermediate sanc-
tions, should have favorable results for women, since many are
revoked to prison for violations of community supervision re-
quirements related to substance abuse or conflicts between re-
porting requirements and family responsibilities.
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Hard Hit: The Growth in Imprisonment of Women, 1977-2004 (2006)
8. The Commission considered and rejected a proposal to recom-

mend that “offenders under community supervision should be sent or
returned to prison only as a last resort, and generally only upon com-
mission of a new crime that would warrant incarceration if committed
by someone not subject to conditional release.”

9. Report of the Re-entry Policy Council: Charting the Safe and Success-
ful Return of Prisoners to the Community (Council of State Govern-
ments) at 372, available at http://www.reentrypolicy.org/rp/AGP.Net/
Components/DocumentViewer/Download.aspxnz?DocumentID=1152.

10. Report of the Justice Kennedy Commission at 82. Available at
http://www.abanet.org/crimjust/kennedy/JusticeKennedyCommissionRe
portsFinal.pdf

11. See Petersilia, supra note 4 at 70:
For some inmates, who are unlikely to reoffend and pose a low
safety risk to the community in any case, this type of arrange-
ment [minimal supervision] may be just fine—except in that case
it is not clear why the State of California should bother keeping
them on parole. For other, more risky inmates, the abrupt reinte-
gration into wholly unstructured life is likely to spell trouble. In
those cases, allocating resources for more intensive parole super-
vision could help prevent problems before they start.

Professor Petersilia reports that only one in five California parolees sup-
ported themselves through money earned from employment during
their first year after prison release:

Work that is available to parolees is often unskilled, with re-
stricted opportunities to advance or to assume a supervisory
role, and it therefore often provides a minimum-wage salary that
supports a subsistence-level existence. . . . Unfortunately, the po-
tential for material gain through criminal behavior looks more
realistic to some parolees than the prospect of escaping poverty
through legitimate employment.
12. Reduced parole caseloads are an important feature of the model

reentry programs offered by the Illinois Department of Corrections
through the Sheridan Correctional Center. The goal of the Sheridan
program is to prepare offenders for reentry while they are still in custody,

and provide a continuum of care when they reenter the community.
The Gateway program offers substance abuse programming, and the
Safer Foundation offers job training and placement. Re-arrest rates for
graduates of the Sheridan program in 2003 were 5%, as opposed to 51%
for the rest of the population under supervision.

13. The Commission was told that in Cook County, Illinois, parole
officers wear sidearms and ride in squad cars. We understand that this
is not unusual, and that in many jurisdictions parole officers have
come to look and act as if they are performing primarily a law enforce-
ment function.

14. March 31 Hearing Notes, available at http://www.abanet.org/cecs.
15. Testimony of David Guntharpe, Director of the Arkansas De-

partment of Community Corrections, ABA Commission on Effective
Criminal Sanctions Hearing, March 3, 2006, available at http://
www.abanet.org/cecs. In addition, information about the Arkansas pro-
gram is also available on this website under Hearing Materials.

16. Testimony of William Carbone, Executive Director of Connecti-
cut Court Support Services Division of the Judicial Branch, ABA Com-
mission on Effective Criminal Sanctions Hearing, March 3, 2006,
available at http://www.abanet.org/cecs.

17. See Nancy Lavigne and Cynthia Mamalian, Prisoner Reentry in
Georgia, available at http://www.urban.org/UploadedPDF/411170_Pris-
oner_Reentry_GA.pdf. Low level incentives may be awarded if the of-
fender is clean of drugs or steadily employed for 90 days, or if the
offender has six months of stable residence. Medium-level incentives
can come from 12 months stable employment/residence, few or no vio-
lations, six months clean from substance abuse, or outpatient program
completion. High-level incentives may be awarded for completion of
school/GED program, 12 months of a clean drug record, 24 months of
stable residence, or a record of pro-social activities.

18. In Ohio, incentives are given based on a parolee’s Supervision
Accountability Plan (SAP) as well as suggestions from the multi-disci-
plinary Community Reentry Management Teams that oversee the plan.
Their program is also structured based upon low-level, medium-level,
and high-level incentives, which are rated according to the completion
SAP related programs and activities.
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Recommendation
RESOLVED, That the American Bar Association urges fed-
eral, state, territorial and local governments to develop policy
on the employment of persons with a criminal record by gov-
ernment agencies, and the contractors and vendors who do
business with those agencies. Professional and occupational
licensing authorities should develop similar policy for the is-
suance of licenses. Except in cases where there is an absolute
statutory prohibition on employment or licensure of persons
because of a criminal conviction, as permitted by Standard 19-
2.2 of the ABA Standards for Criminal Justice on Collateral
Sanctions and Discretionary Disqualification of Convicted
Persons, and that prohibition has not been waived or modified,
the conduct underlying the conviction should be considered
disqualifying only if it substantially relates to the particular
employment or license, or presents a present threat to public
safety, consistent with Criminal Justice Standard 19-3.1. Ju-
risdictions should develop criteria for determining when such a
substantial relationship exists.

FURTHER RESOLVED, That the American Bar Association
urges federal, state, territorial and local legislatures to compile
an inventory of all collateral sanctions relating to employment
and licensure in the law codes for which they are responsi-
ble; where an absolute statutory disqualification cannot be jus-
tified, the legislature should either eliminate it, or modify it to
authorize the employer or licensing authority to waive the dis-
qualification on a case-by-case basis. Jurisdictions should also
inventory all statutes and regulations specifically authorizing
consideration of conviction as a basis for discretionary disqual-
ification from employment or licensure.

FURTHER RESOLVED, That the American Bar Association
urges federal, state, territorial and local governments to require
that each government agency, and professional and occupa-
tional licensing authority, take the following steps:

1) Conduct an inventory of employment and licensing re-
strictions and disqualifications based upon a criminal
record for each occupation under the agency’s jurisdiction;

2) Eliminate or modify, to the extent authorized, any such

restrictions or disqualifications that are either (i) not
substantially related to the particular employment or (ii)
not designed to protect the public safety;

3) Provide for a case-by-case exemption or waiver process to
give persons with a criminal record an opportunity to
make a showing of their fitness for the employment or li-
cense at issue, and provide a statement of reasons in writ-
ing if the opportunity is denied because of the
conviction; and

4) Provide for judicial or administrative review of a decision
to deny employment or licensure based upon a person’s
criminal record.

FURTHER RESOLVED, That the American Bar Association
urges federal, state, territorial and local governments to au-
thorize a court or administrative agency to enter an order
waiving, modifying, or granting relief from a particular collat-
eral sanction, in order to facilitate an offender’s reentry into
the community, in accordance with Standard 19-2.5(a). Such
an order should be available upon request at the time of sen-
tencing or release from imprisonment, or at any time there-
after, upon a finding that such relief would be consistent with
the rehabilitation of the offender and the safety of the public,
and in the public interest. Where a sentence has not been
fully discharged, relief may be temporary or conditional, and it
may be enlarged or modified by the court or administrative
agency at any time upon a showing of good cause. Such an
order will not preclude employers or licensing boards from
considering the conduct underlying the conviction as a factor
in discretionary employment and licensing decisions, if that
conduct is substantially related to the particular employment
or license sought.

FURTHER RESOLVED, That the American Bar Association
urges federal, state, territorial and local governments to estab-
lish a process whereby a convicted person may, upon comple-
tion of sentence or at some reasonable time thereafter, obtain
a judicial or administrative order relieving the person of all
collateral sanctions imposed by the law of that jurisdiction, as
provided by Standard 19-2.5(c). Such an order should be
predicated upon a finding that the person has conducted
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himself in a law-abiding and productive manner since the con-
viction, and should create a “presumption of fitness” that
should be taken into account in all discretionary decision-
making by public employers and licensing boards, even if the
conduct underlying the conviction is substantially related to
the particular employment or license sought. Such an order
may be conditional upon good conduct where an offender is
still under supervision, and may leave in place a specific collat-
eral sanction if appropriate.

FURTHER RESOLVED, That the American Bar Association
urges federal, state, territorial and local governments to work
with private employer groups to develop job opportunities for
people with a criminal record, and incentives for private em-
ployers to hire people with criminal records.

FURTHER RESOLVED, That the Amer-
ican Bar Association urges federal, state,
territorial and local governments to work
with employers and others who have a
legitimate need for access to criminal
record information to permit its more ef-
ficient use, so as to encourage the em-
ployment of persons with criminal
records where appropriate. In particular,
they should:

1) to the extent constitutionally per-
missible, require all agencies and
employers seeking access to a per-
son’s criminal record to rely upon
an officially approved system of
records;

2) except in cases where there is a
statutory requirement that an
agency or employer conduct a crim-
inal background check, require
non-law enforcement agencies and
employers seeking access to an indi-
vidual’s criminal record to demon-
strate that the public interest in receiving such
information clearly outweighs the individual’s interest in
security and privacy.

FURTHER RESOLVED, That the American Bar Association
urges federal, state, territorial and local governments to make
evidence of an individual’s conviction inadmissible in any ac-
tion alleging an employer’s negligence or wrongful conduct
based on hiring as long as the employer relied on a judicial or
administrative order granting relief from statutory or regulatory
barriers to employment or licensure based upon conviction.

Report
The ability to get and maintain employment has been identi-
fied as a reliable predictor of a criminal offender’s ability to
successfully reenter society after a term in prison, and remain
law-abiding.1 One recent study of reentry in a large metropoli-
tan area showed that those who are unable to get a job are
three times more likely to return to prison than those who find

steady employment.2 Unfortunately, that same study showed
that 60 percent of former prisoners were still unemployed one
year after their release from prison.

Most people would agree that people who have committed
a crime should be entitled to a second chance after paying
their debt to society. Very few jurisdictions have figured out
how to accomplish this successfully, however. The statute
books in every state are filled with laws that disqualify people
from jobs and licenses based on a criminal record. Even where
it does not mandate exclusion, the law generally allows rejec-
tion of applicants for employment (and termination of existing
employees) based solely on the fact of a criminal record. Some
private employers have adopted sweeping policies against em-
ploying people with criminal records, including those who
were arrested and never convicted. The increased reliance

since 9/11 on criminal records checks as a
screening mechanism makes it much more
difficult for the millions of Americans who
have a criminal record to find employ-
ment and become productive citizens in
our society.3

The inability of persons with criminal
records to secure employment stems from
a number of factors, including lack of
training and skills, and risk-averse atti-
tudes of employers. Moreover, many of
these offenders are returning to communi-
ties that are already plagued with high un-
employment rates, which puts them at an
even greater disadvantage. But the legal
system itself contributes heavily to the in-
ability of criminal offenders to get and
keep jobs, restricting employment and li-
censure in numerous professions based
solely on a criminal record. While some
restrictions are narrowly tailored to pro-
tect against an identified public safety risk,
more often they are categorical and arbi-
trary, bearing little or no apparent rela-
tionship to particular offense conduct, and

without consideration of a particular individual’s post-convic-
tion rehabilitation.

Moreover, in most jurisdictions, there is no reliable and
generally accessible way of avoiding or waiving legal disqualifi-
cations, or of reassuring an employer that an offender is reha-
bilitated and fit for the employment.4 And yet, a recent study
has shown that people with a criminal record that is more than
seven years old are no more likely to commit a new crime than
people who have no criminal record at all.5

The bottom line is that many people who are willing and
able to work, and who pose little or no risk to the community,
are being shut out of decent jobs because of their criminal
record. This has obvious negative implications for the success-
ful functioning of the criminal justice system, whose goal, after
all, is to reduce crime and make communities safer. Admit-
tedly, this phenomenon is not new;6 what is new is the scale of
the problem. To the extent it is a function of flaws in the legal
system, the legal profession has a responsibility to address it.7

Existing ABA Policy on Systemic Relief from Employment Barriers
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The ABA has developed a body of policy relating to the em-
ployment of people with criminal convictions. In the Crimi-
nal Justice Standards on Collateral Sanctions and
Discretionary Disqualification of Convicted Persons (3d ed.),
the ABA has urged the repeal of laws that automatically ex-
clude people from particular jobs or licenses solely because of a
conviction. Standard 19-2.2 takes the position that such auto-
matic categorical disqualifications should be very narrowly
drawn: “The legislature should not impose a collateral sanction
on a person convicted of an offense unless it determines that
the conduct constituting that particular offense provides so
substantial a basis for imposing the sanction that the legisla-
ture cannot reasonably contemplate any circumstances in
which imposing the sanction would not be justified.”8

The Standards also address situations
in which a conviction is not automatically
disqualifying but rather is considered (or,
more properly, the conduct underlying the
conviction is considered) as a basis for dis-
qualification. The Standards on Collat-
eral Sanctions require that
disqualification in such circumstances
should be permitted only if “engaging in
the conduct underlying the conviction
would provide a substantial basis for dis-
qualification even if the person had not
been convicted.” Standard 19-3.1. The
Standards also provide for waiver, modifi-
cation or “timely and effective” relief from
particular collateral sanctions, by a court
or administrative agency, and for relief
from all collateral sanctions, in recogni-
tion of an offender’s record of good con-
duct since conviction. Standard
19-2.5(a) and (c). Relief from particular
collateral sanctions might be to facilitate
reentry, while the more comprehensive
form of relief might recognize a sustained
period of good conduct since conviction. Finally, the Stan-
dards also call for a process by which an offender may obtain
review of, and relief from, discretionary disqualifications. Stan-
dard 19-3.2.

Two years ago, the House adopted recommendations of the
Justice Kennedy Commission urging jurisdictions to provide
prisoners, from the beginning of their incarceration, with edu-
cational and job training opportunities, and give credit toward
satisfaction of sentence for successful completion of such pro-
grams. The Justice Kennedy Commission also recommended
that jurisdictions provide prisoners returning to the commu-
nity with job placement assistance. Finally, it urged that juris-
dictions limit situations in which a convicted person may be
disqualified from otherwise available benefits and opportuni-
ties, including employment, to the greatest extent consistent
with public safety.

It is time to take the Collateral Sanctions Standards and
the Justice Kennedy Commission’s recommendations a further
step, to address in operational fashion the systemic legal and
attitudinal barriers that keep qualified people from getting and
keeping a job simply because of a conviction record. At a

meeting in Chicago in March of 2006 with offenders working
with the Safer Foundation, members of the Commission heard
moving testimony from people with marketable skills who had
served a term in prison and then struggled, upon their return
to their communities, to find work.9 Other witnesses spoke of
the importance of making job placement a central part of a
reentry program. In October, the Commission held a full day’s
hearing in Brooklyn, and heard testimony suggesting that New
York’s venerable certificate program may not work as well as it
might, largely because offenders are not made aware of it, ei-
ther by their defense counsel, by the courts, or by probation
and parole officers who supervise them in the community.
The New York program is also hampered by a certain degree of
confusion about the legal effect of certificates even among

those officials responsible for administer-
ing the program. The Commission heard
testimony about similar relief programs in
operation in Illinois, Connecticut, and
Arizona. Many of the witnesses, particu-
larly those from the advocacy community,
spoke of the substantial obstacles facing
people seeking employment after a stint
in prison, obstacles that may take the
form of legal barriers and prejudice
against people with a criminal record, but
more frequently take the form of lack of
job skills and work experience on the part
of the offenders seeking employment.
Witnesses spoke of the importance of
having some assistance in overcoming
these legal barriers as well as job training
programs as early as sentencing or release
from prison.

The Commission came away from the
October hearing convinced that govern-
ment needs to make a concerted effort to
address the problem of employment barri-
ers, both legal and attitudinal, and that it

needs to bring the private sector into the discussion. This ef-
fort must begin with the legislature, the statute books are filled
with collateral sanctions that absolutely prohibit people with
criminal convictions from being considered for certain jobs, no
matter how dated the offense and no matter now heroic their
rehabilitation, and without regard to whether the offense con-
duct is related in any way to the job or license sought. Three
years ago the ABA called upon legislatures to collect all collat-
eral sanctions in their statute books in a single chapter or sec-
tion of the jurisdiction’s criminal code, and to identify with
particularity the type, severity and duration of collateral sanc-
tions applicable to each offense. See Standard 19-2.1. We
know of no legislature that has even begun work on this impor-
tant task since the Standards were adopted by the House.10 .

Public Employment Policies Toward People
with Criminal Convictions
The executive branches of two major urban centers and one
large state have in the past year announced sweeping changes
in public employment policies relating to people with criminal
convictions. These changes, described below, inspired the
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Commission’s own more general recommendations. We do
not hesitate to admit that we borrowed heavily from these
commendable efforts, particularly the extraordinary Executive
Order issued by Florida’s Governor Jeb Bush in April of 2006,
directing all state agencies and licensing boards to review and
revise their policies relating to the employment and licensure
of people with criminal convictions, imposed similar obliga-
tions on any employers subject to state regulation (including
contractors, vendors and regulated entities) and encouraged
private employers to do likewise. Also in 2006, Boston and
Chicago adopted sweeping new hiring policies applicable to all
municipal agencies in an effort to encourage employment of
people with conviction records.

The Chicago order came in response to recommendations
of the Mayoral Policy Caucus on Prisoner Reentry. Chicago
Mayor Richard Daley announced that the City would begin to
“balance the nature and severity of the crime with other fac-
tors, such as the passage of time and evidence of rehabilita-
tion” in their hiring decisions. The City Department of
Human Resources issued guidelines imposing standards on all
city agencies regulating hiring decisions related to people with
criminal records, requiring that agencies consider the age of an
individual’s criminal record, the seriousness of the offense, evi-
dence of rehabilitation, and other mitigating factors before
making their hiring decisions. Mayor Daley observed wisely
that “we cannot ask private employers to consider hiring for-
mer prisoners unless the City practices what it preaches.”

In Boston, the City Council passed an ordinance, which
was effective July 1, 2006, prohibiting municipal agencies and
their vendors and contractors from conducting a criminal
background check as part of their hiring process until the job
applicant is found to be “otherwise qualified” for the position.11

The ordinance also requires that the final employment deci-
sion considers the age and seriousness of the crime and the
“occurrences in the life of the applicant since the crime(s).”
Finally, the ordinance creates appeal rights for those denied
employment based on a criminal record and the right to pres-
ent information related to “accuracy and relevancy” of the
criminal record. This measure ensures that everyone is given
an opportunity to be considered in the early stages of the em-
ployment process without regard to their criminal record, and
encourages employers to consider rehabilitation and other fac-
tors that may neutralize or overcome the negative effect of the
criminal record.12

In Florida, responding to the findings and recommendations
of his Ex-Offender Task Force, Governor Jeb Bush put in place
a system of state employment practices “to facilitate the re-
entry of ex-offenders into our communities and reduce the inci-
dence of recidivism.”13 Executive Order 06-89, issued on
April 26, 2006, requires each state agency to 1) conduct an in-
ventory of employment and licensing restrictions and disquali-
fications based upon a criminal record for each occupation
under the agency’s jurisdiction; 2) determine the impact of
such restrictions and disqualifications and eliminate or modify
any such restrictions or disqualifications that are not tailored
to protect the public safety; and 3) describe the exemption,
waiver or review mechanisms available to seek relief from the
disqualification or restriction. The order extends not simply to
employment within the agencies, but also to employment in

facilities licensed, regulated, supervised or funded by the state,
employment pursuant to contracts with the state, and employ-
ment in which the state licenses or provides certifications to
practice. The order encourages other public entities and private
employers, “to the extent they are able, to take similar actions
to review their own employment policies and provide employ-
ment opportunities to individuals with criminal records.”

Before leaving the area of systemic approaches to the em-
ployment of people with convictions, it is worth describing the
promising scheme developed by the federal government for
employment in the transportation industries. A series of laws
and policies developed after 9/11 to screen workers in the air,
sea and ground transportation industries have produced a gen-
erally flexible regulatory scheme that balances government se-
curity interests on the one hand, with employee rights and
reentry considerations on the other. The central features of
this scheme are mandatory (or presumptive) disqualification is
applicable only to specified serious felonies; most mandatory
disqualifications lapse after a certain period of time, generally
seven to ten years; within the mandatory disqualification pe-
riod, state pardons and expungements are given effect; and
waivers may be granted by the employing agency within the
period of mandatory disqualification if no other exception ap-
plies. Though serious crimes may still be the basis of exclusion
or termination, the requirements applicable in each of the
three industries recognize the importance of a case-by-case ap-
proach to consideration of conviction in employment.14

The Commission commends these pioneering efforts. It
recommends that other municipal jurisdictions take steps to
emulate Chicago and Boston, and that other state governors
consider following the example of Governor Bush. Specifi-
cally, the Commission recommends that jurisdictions develop
policy on the employment of persons with a criminal record by
government agencies, and the contractors and vendors who do
business with those agencies. Professional and occupational
licensing authorities should develop similar policy for the is-
suance of licenses.

The Commission urges federal, state and local governments
to set an example by amending their hiring policies to require
that a conviction should be considered disqualifying only if the
conduct underlying it “substantially relates” to the particular
employment or licensure, or presents a present threat to public
safety, consistent with Criminal Justice Standard 19-3.1. The
only exception is for the small category of cases where an ab-
solute statutory prohibition on employment or licensure of per-
sons with a conviction can be justified under Standard 19-2.2
(see discussion above), and that prohibition has not been
waived or modified, In extending the requirements of Standard
19-3.1 to private contractors and vendors, this recommendation
would expand existing ABA policy. Jurisdictions should de-
velop criteria for determining when particular offense conduct
“substantially relates” to the employment or license sought.15

The Commission also urges that state legislatures examine
each absolute statutory disqualification in state law and regula-
tion, to determine whether it can be justified under Standard 19-
2.2 (“the conduct constituting that particular offense provides so
substantial a basis for imposing the sanction that the legislature
cannot reasonably contemplate any circumstances in which im-
posing the sanction would not be justified”).16 The commentary
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to Standard 19-2.2 provides that “absolute barriers to employment
or licensure are problematic, particularly where no time limitation
is specified and no waiver or relief mechanism is provided.” If an
absolute disqualification cannot be justified, the legislature should
either eliminate it, or modify it to authorize the agency to waive
the disqualification on a case-by-case basis. Even where the legis-
lature can identify a “close connection between the offense and
the collateral sanction,” relief from the sanction should still be
available, if warranted. See Standard 19-2.5.17

In addition to a legislative review of absolute statutory bar-
riers that are not waivable at the administrative level, the
Commission also recommends that each government agency,
and each professional and occupational licensing authority,
undertake the sort of systemic review of discretionary employ-
ment barriers contemplated in Governor Bush’s executive
order. Specifically, state agencies should 1) conduct an inven-
tory of employment and licensing restrictions and disqualifica-
tions based upon a criminal record for each occupation under
the agency’s jurisdiction; 2) eliminate or modify, to the extent
authorized, any such restrictions or disqualifications that are
either (i) not substantially related to the particular employ-
ment or (ii) not designed to protect the public safety; 3) pro-
vide for a case-by-case exemption or waiver process to give
persons with a criminal record an opportunity to make a show-
ing of their fitness for the employment or license at issue, and
provide a statement of reasons in writing if the opportunity is
denied because of the conviction; and 4) provide for judicial or
administrative review of a discretionary decision to deny em-
ployment or licensure based upon a person’s criminal record.18

These recommendations amplify the requirements of the Col-
lateral Sanctions Standards relating to discretionary disqualifica-
tion.19 Indeed, the commentary to Standard 3.3 foreshadows
many of the Commission’s recommendations directed to state of-
ficials.20 Unless there is an absolute statutory disqualification
from employment that satisfies the strict standard of Standard
19-2.2 (“the conduct constituting that particular offense provides
so substantial a basis for imposing the sanction that the legisla-
ture cannot reasonably contemplate any circumstances in which
imposing the sanction would not be justified”), agencies must
eliminate or modify any restrictions and disqualifications based
solely upon conviction. If the restrictions or disqualifications are
not eliminated, agencies must provide for a case-by-case exemp-
tion or waiver process, if authorized to do so.21

The Commission stopped short of extending these affirma-
tive obligations to government contractors, vendors, and pri-
vate employers that are regulated by the state, as provide in
Governor Bush’s Executive Order. While the Commission
does not discourage such extended efforts by states to regulate
private employment, it seems an ambitious beginning just for
state agencies to impose the new requirement on “occupations
under their jurisdiction.”22

Relief from Collateral Sanctions and Disqualification
from Employment Opportunities
One of the glaring flaws in the legal system of most states is
the absence of an effective mechanism whereby people who
have committed a crime may avoid or mitigate statutory dis-
qualifications based on conviction, and demonstrate their
record of fitness for purposes of employment and licensing.23

The Commission heard testimony from state officials in over a
dozen states about the legal mechanisms they have in place to
help people overcome the legal barriers to reentry and reinte-
gration. Some of these states have anti-discrimination laws
that prohibit denial of employment and/or licensing opportu-
nities solely because of a criminal record.24 For example, New
York’s fair employment practices law extends its protections to
people with a criminal record, and prohibits public and private
employers and occupational licensing agencies from discrimi-
nating against employees based upon convictions and arrests
that did not result in a conviction, unless disqualification is
mandated by law.25 While many other states have some form
of nondiscrimination law, they are generally more limited that
New York’s. Many apply only to professional licensing deci-
sions, and few have any provision for enforcement, a regret-
table omission in the Commission’s view.

In addition to non-discrimination laws, states have devel-
oped a variety of other mechanisms to “neutralize” the effect of
a criminal record for employment purposes after the prison
portion of the sentence has been served, including executive
pardon, judicial sealing and expungement. The Commission
heard testimony about each one of these restoration mecha-
nisms operating in different setting: executive pardon in
Arkansas, Connecticut and Maryland; expungement and seal-
ing laws in Kansas and Oregon; and certificates of relief from
disabilities in New York and Illinois. In most jurisdictions,
there seems to be considerable resistance to the idea of judicial
expungement for any but minor offenses, and some general un-
ease about the idea of relief built upon a fiction that the con-
viction did not take place, particularly in light of the ubiquity
of information in the internet age.

Pardon also seems unsuitable as a general relief mechanism,
at least in states where the power is exercised by the governor.
Pardon in Maryland and Arkansas is a considerably more vital
relief mechanism than it is in most states, but this is only be-
cause of the personal commitment of the governors who were
in office at the time of the Commission’s hearings, Robert
Ehrlich of Maryland and Mike Huckabee of Arkansas. And
despite this commitment, the pardon program in both states
operates on a comparatively small scale, constrained by politi-
cal considerations to distribute relief on what appears to be al-
most a symbolic basis. It appears that only where the pardon
power is administered by an appointed board, as it is in Con-
necticut, is it capable of functioning in a more regular and
useful fashion.

At its hearing in Brooklyn in October 2006, the Commis-
sion heard additional testimony about the administrative and
judicial relief schemes implemented by New York, Illinois, Ari-
zona, and Connecticut. All four of these states recognize the
need to give criminal offenders a way to avoid specific legal
disabilities as early as sentencing, and at some later point to
show that they have paid the full price for their crime and
earned the right to return to responsible membership in soci-
ety. And all four seek to accomplish an offender’s reintegra-
tion into society not by trying to conceal the fact of
conviction, but by advertising evidence of rehabilitation. The
Commission was most impressed by Connecticut’s recently en-
acted “provisional pardon,” by which relief from specific “barri-
ers or forfeitures” maybe obtained from the Pardon and Parole
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Board as early as sentencing. A person who has been awarded
a provisional pardon may later seek a full pardon, which evi-
dences rehabilitation and “erases” the conviction record.

The Commission was persuaded by testimony at its three
hearings, and particularly by the witnesses at its Brooklyn
hearing, that offenders need to have access to timely and effec-
tive relief from the collateral consequences of conviction,
whether those consequences are automatic and statutory, or
discretionary and attitudinal. There is also a clear need to
make available immediate targeted relief in appropriate cases
from specific disabilities as early as sentencing (e.g., to permit
an offender placed on probation to keep a job). A full certifi-
cation of “rehabilitation,” however denominated, logically
could be granted only after a waiting period following sentenc-
ing, when an offender has demonstrated a sustained record of
good conduct

The Commission therefore determined
that it should propose a more nuanced
two-tiered process, as contemplated by the
ABA Standards on Collateral Sanctions
and the Model Penal Code. 26 First-tier
relief from a particular collateral sanction
should be available at an early point
(even as early as sentencing for those sen-
tenced to probation, or release from im-
prisonment) by order of the sentencing
court or an administrative agency such as
the paroling authority, as called for by
Collateral Sanctions Standard 19-2.5(a).
The relief would be “to facilitate reentry,”
and call for a finding that “such relief
would be consistent with the rehabilita-
tion of the offender and in the public in-
terest.” This finding would be something
short of a full certification of “rehabilita-
tion” or “good conduct”, and its purpose
would be to serve as some reassurance to a
prospective employer, public or private.
Once the absolute bar had been removed,
the person could be considered for the
job, and disqualified only if the conduct
underlying the conviction was “substantially related” to the
job or license. The purpose of this targeted relief would be to
give people something to ward off automatic rejection even
before they have completed their sentences and established a
track record of law-abiding conduct.27

It is important to note that the power to grant relief from a
particular collateral sanctions under this provision (as under
Standard 19-2.5(a)), would not be limited to employment and
licensing. The Commission believes it is important for a court
or administrative agency to be able to grant relief from disqual-
ifications affecting housing or welfare benefits or drivers li-
censes as well as from employment. In addition, relief from
collateral penalties imposed by state law should be available to
federal offenders, as well as people with out of state convic-
tions. See Standard 19-2.5(b).

More complete relief from all collateral sanctions would be
accomplished at a later time, after a period of law-abiding
conduct, and would in effect operate as a sort of judicial or

administrative pardon, in accordance with Collateral Sanc-
tion Standard 19-2.5(c). This order would be predicated
upon a finding that “the person has conducted himself in a
law-abiding and productive manner since the conviction,”
and it would create a “presumption of fitness” that would
apply even where there is a substantial relationship between
the conduct and the employment. The “presumption of fit-
ness” would apply to all discretionary decision-making by pub-
lic employers and licensing boards, and be given teeth
through the enforcement provision of the fourth clause of the
third Resolved clause. While it would not apply to private
employment, such an order would be reassuring to private em-
ployers as a sign of “official forgiveness.”28

One obstacle to employment for convicted persons is an
employer’s concern about exposure to charges of negligent hir-
ing. There is a need for employers to feel comfortable hiring

people with convictions, without having
to worry constantly that they will be sued
in the event something goes wrong. Judi-
cial or administrative relief orders may
serve a useful function in limiting an em-
ployer’s exposure to negligent hiring suits
based upon an employee’s conviction
record. Therefore, the Commission rec-
ommends that jurisdictions make evi-
dence of an individual’s conviction
inadmissible in any action alleging an em-
ployer’s negligence or wrongful conduct
based on hiring, as long as the employer
relied on a judicial or administrative order
granting relief from statutory or regulatory
barriers to employment or licensure based
upon conviction when hiring.29 In order
for such orders to be truly effective in en-
couraging employment of convicted per-
sons, the private sector must be educated
about them and view them as a reliable
tool for measuring a prospective em-
ployee’s likely success on the job.

Jurisdictions should also work with em-
ployers and others who have a legitimate

need for access to criminal record information to encourage its
more efficient use, and thus to encourage employment of per-
sons with criminal records where appropriate. We believe that
jurisdictions should require (to the extent the law permits) all
individuals and agencies seeking access to an individual’s crim-
inal record to rely upon an officially approved system of
records. Private individuals seeking access to an individual’s
criminal record from such a records system should be required
to demonstrate that the public interest in disseminating such
information clearly outweighs the individual’s interest in
security and privacy. Certain individuals and entities, such as
employers or agencies that have a statutory obligation to con-
duct background checks on applicants for employment or li-
censes, would be excepted from this obligation. This is the
system employed in Massachusetts for thirty years, and at least
in concept it appears to have worked well there.30

As important as it is to remove legal barriers to employment
and discourage discrimination, it is even more important to
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encourage the private sector to employ persons with criminal
records.31 Joan Petersilia reports that “employers are more re-
ceptive to the idea of hiring an ex-felon if a third party inter-
mediary – a counseling program or other service provider in
their community – is available to mentor and to help avert any
problems.”32 This approach has been pioneered by Chicago’s
Safer Foundation, which has been working for over thirty-five
years to assist people with criminal records find employment in
the private sector.33 Safer recruits and recommends candi-
dates for particular jobs, and it takes the further step of contin-
uing to sponsor and mentor the people it places with private
employers, essentially acting as a subcontractor. While Safer
has been successful in persuading small to medium companies
to participate in their programs because these companies lack
the resources to hire employment agencies to provide the men-
toring and the training services that Safer provides, larger cor-
porations have been harder to convince. There is a need for
colleague-to-colleague dialogue to encourage larger corporate
employers to employ offenders.34 Certificates of relief from dis-
abilities may be helpful in overcoming employer reluctance to
hire people with convictions.

The Commission urges jurisdictions to work with private
employer groups to create decent job opportunities for people
with criminal records, and to develop incentives for private
employers to hire people with criminal records. The structure
and function of the Safer Foundation’s program could be emu-
lated in other jurisdictions, and will be all the more necessary
as governments begin to dismantle the structure of exclusion
and discrimination as the Commission recommends.

Respectfully submitted,
Stephen A. Saltzburg, Co-Chair
James R. Thompson, Co-Chair
February 2007
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ship” to his employment). Such blanket exclusionary policies are re-
grettable. It is hoped that such policies will be reviewed with the same
care that public employers review their exclusionary employment poli-
cies, in light of new concerns about offender reentry, to determine if
they are necessary and appropriate.
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Recommendation
RESOLVED, That the American Bar Association urges fed-
eral, state, territorial and local governments to develop poli-
cies governing access to and use of criminal records for
non-law enforcement purposes that would balance the public’s
right to information against the government’s interest in en-
couraging successful offender reentry and reintegration.

FURTHER RESOLVED, That the American Bar Association
urges federal, state, territorial and local governments to de-
velop systemic reporting systems that will maximize reliability,
integrity, authenticity and accuracy of criminal records.
Where records are to be made available for non-law enforce-
ment purposes, jurisdictions should implement procedures to
present records to the lay reader in comprehensible form.

FURTHER RESOLVED, That the American Bar Association
urges federal, state, territorial and local governments to develop
and implement procedures to permit an individual or the gov-
ernment to challenge the accuracy of criminal history record
information in an official system of criminal records. Any
record determined to be inaccurate or incomplete should be
promptly corrected, and all determinations should be reported
to the individual and the government in a timely fashion.

FURTHER RESOLVED, That the American Bar Association
urges federal, state, territorial and local governments to estab-
lish standards and appropriate controls to ensure accuracy and
reliability of criminal records. Private companies should be re-
stricted to the extent legally possible from reporting records
that have been sealed or expunged. If such companies are per-
mitted to reveal a sealed or expunged record, they should be
required at the same time to report the fact that the record has
been sealed or expunged and the legal effect of such action.

Report
In the past ten years, criminal records1 have become widely
available and put to use for a variety of non-law enforcement
purposes.2 Technological advances coupled with heightened
security concerns have enabled and encouraged employers and
landlords to seek access to criminal history information about
applicants for jobs and housing, and even about incumbent
employees.3 Private screening companies have taken most of
the work out of finding out an individual’s complete criminal

record, making it practicable for an employer in Colorado to
find out about the trouble that his newest employee got into as
a youngster 20 years ago in New Jersey.4

In some states, criminal history information—including ar-
rest records that did not result in a conviction—is freely avail-
able on the internet to members of the public. A “Google”
search for someone’s name may bring up an unsolicited offer
from a private screening company to do a criminal background
check on the person for a nominal fee.5 Even some courts are
taking steps to make their records more generally accessible to
the public.6

Particularly since 9/11, a heightened concern for internal
security has translated into a spate of new laws requiring
records checks upon application for various professional occu-
pations and employments.7 Numerous federal and state laws
bar people with a criminal record from working in areas with
some security nexus, such as transportation, and with vulnera-
ble populations such as children and the elderly, without re-
gard to the nature of the conviction, how long ago it occurred,
or what the people have since made of their lives.8 Even if a
law does not create an absolute bar to employment or licens-
ing, people with a record are unlikely to be given an opportu-
nity in a climate that rewards risk-avoidance.9 Quite apart
from the devastating effect on individuals who have worked
hard to put their past behind them, serious problems of inaccu-
racy and misidentification are making life miserable for people
who in fact have no record at all.

In most states, a routine background check can also bring up
criminal records that did not result in conviction (including ar-
rest records that resulted in no charges, charges that were dis-
missed, acquittals/reversals, and deferred adjudication or
probation before judgment). While some states prohibit em-
ployers from taking arrest records into account in an employ-
ment decision, most do not. For a variety of reasons, it is more
likely that the average African-American male will have accu-
mulated an arrest record by the time he reaches his early twen-
ties. It is therefore all the more imperative that the
disqualifying effect of arrest records by themselves be addressed.

Taken together, these trends have made it more difficult
than ever to overcome the stigma of a conviction or the asso-
ciated legal disabilities. Most troublesome for public safety,
they have created an environment in which even the most
motivated ex-offenders cannot provide for themselves and
their families, making them likely candidates for recidivism.
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Ironically, well-intentioned government efforts to enhance se-
curity may be taking us in the opposite direction.

To be sure, employers are entitled to know whether the per-
son who is applying for a job has a criminal record that would
cast doubt upon his or her fitness for the position being applied
for, just as they are entitled to know that an existing employee
has been arrested for conduct that would jeopardize the public
safety or public trust. To take the most extreme example, an
airline should be entitled to know if an applicant for a pilot’s
job has a record of DUI or drug possession arrests, just as it
should be entitled to know if one of its current pilots has been
arrested as the result of a bar fight. A bank or store should be
entitled to know if an applicant for employment has been con-
victed of embezzlement or theft, just as a pharmacist should be
entitled to know if a prospective employee has a lengthy record
of drug arrests. Crafting a balanced records access policy that
satisfies an employer’s legitimate need to
know as well as an employee’s equally le-
gitimate need to be able at some point to
move on with his life — and the govern-
ment’s interest in helping him do so — is
one of the more important challenges of
an effective criminal records policy.

The resolutions recommended by the
Commission urge jurisdictions to estab-
lish records systems that control access to
and use of criminal history information
for non-law enforcement purposes, bal-
ancing the public’s reasonable right to
know against the government’s com-
pelling interest in encouraging successful
offender reentry and reintegration. States
that have open access policies should
consider whether systems that regulate
public access, such as the Massachusetts
CORI system, would better serve the sev-
eral competing social interests.10 Open
access systems, like some registries, tend
to be ineffective in enhancing public safety, because they tend
to discourage the sort of offender reintegration that reduces re-
cidivism. The citizenry cannot and should not be put in the
position, as individual employers and landlords and neighbors,
of making public policy through ad hoc individual decisions
based solely upon an individual’s criminal record.11

The Commission also urges that jurisdictions take steps to
maximize the reliability and accuracy of criminal records. The
Commission heard testimony about the hardship caused by in-
accurate and incomplete reporting, by mistaken identity and
false positives based on similar names, and by the growing phe-
nomenon of criminal identity theft.12 Compounding these
record inaccuracies is the difficulty of correcting them. Juris-
dictions should therefore implement procedures to minimize
the possibility of false positives, to allow individuals or the
government to challenge the accuracy of criminal history
record information, and to remedy the problem of inaccurate
or incomplete records in a timely manner.13 Finally, we recom-
mend that all dispositions be reported in a timely fashion,
which is particularly important where a disposition is favorable
to the defendant.

The question of public access to criminal records is a nettle-
some one with which the Commission wrestled. Because un-
refined criminal record information can be difficult to read and
misleading to lay readers, it should be presented to members of
the public in a comprehensible and useful form. In addition,
the Commission considered whether jurisdictions should take
steps to ensure that only law enforcement agencies have access
to records of closed cases that did not result in a conviction,
including arrest records that resulted in no charges, charges
that were dismissed, acquittals/reversals, and deferred adjudica-
tion or probation before judgment. Most statewide criminal
record repositories limit public inspection of records of closed
cases that did not result in a conviction, including cases where
charges were dismissed or set aside after successful completion
of a period of probation, pursuant to a deferred adjudication or
deferred sentencing scheme. The Commission’s decided to

defer, until the August 2007 House meet-
ing, making a recommendation on what if
any limits ought to be placed on access to
criminal history information.

Finally, the Commission urges jurisdic-
tions to establish standards for and moni-
tor the activities of entities that are in the
business of conducting criminal back-
ground checks for employment and other
purposes, and to establish appropriate con-
trols for accuracy and reliability of records.
The Federal Trade Commission has taken
the position that the Fair Credit Report-
ing Act covers the activities of private
screening companies, which means that
an employer seeking information about an
applicant’s criminal record from a screen-
ing company must first get the applicant’s
written authorization, then provide the
applicant with the copy of any investiga-
tive report generated, and notice of any
adverse action taken.14 With stepped-up

education of employers about the requirements of the FCRA,
and enforcement of its requirements by the FTC, individuals
should have greater protections from mistake, and from unwar-
ranted invasions of privacy.

Apart from whatever limits on public access are imposed by
the state repository of records, the Commission notes that in
many states courts are given authority, upon an individual’s pe-
tition, to seal (or expunge, set aside, vacate, annul) that indi-
vidual’s record of conviction, upon successful completion of
sentence, or at some reasonable time thereafter. Most states
provide that such judicial sealing or expungement orders re-
store recipients to the legal status he or she enjoyed prior to
conviction, and permit them to deny that they were ever con-
victed, including when asked to report prior convictions on an
employment application. In a few states the record is de-
stroyed entirely.15 The Commission determined to defer ac-
tion on a proposal to endorse judicial sealing or expungement
as a general restoration mechanism, instead endorsing the
more transparent relief orders called for in the Commission’s
Report No. 103C.16 However, the Commission does believe
that private screening companies should be restricted to the
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extent legally possible from reporting records that have been
sealed or expunged, or whose public availability has been oth-
erwise limited.17 If such companies are permitted to reveal a
sealed or expunged record, they should be required at the same
time to report the fact that the record has been sealed or ex-
punged and the legal effect of such action.

Respectfully submitted,
Stephen A. Saltzburg, Co-Chair
James R. Thompson, Co-Chair
February 2007

Endnotes
1. The Commission was assisted in the preparation of this report by

a paper presented at its March 3 hearing by Sharon M. Dietrich, Man-
aging Attorney, Community Legal Services, Inc., Expanded Use of
Criminal Records and Its Impact on Re-entry, available at http://www.
abanet.org/cecs. Ms. Dietrich points out in her paper that there is no
monolithic “criminal record” being examined by employers and others.
Rather, criminal history record information is generally made available
to the public through a variety of sources: state criminal record “central
repositories” (often maintained by the State Police), the courts, private
vendors which prepare reports from public sources, and even correc-
tional institutions and police blotters. A few states have a central
repository of all criminal records information. For example, Massachu-
setts has its Criminal Offender Record Information (CORI) system, a
computerized system established in the 1970s that tracks information
about anyone in Massachusetts who has been arraigned on a criminal
charge. See Boston Foundation, CORI: Balancing Individual Rights and
Public Access, available at http://www.tbf.org/uploadedFiles/CORI%20
Report.pdf. (“CORI Report”).

2. A survey conducted more than a decade ago for the U.S. Justice
Department found that 47.3 million individuals had state criminal his-
tories, and 25 million individuals had criminal history records in the
FBI’s NCIC. Some FBI criminal information is duplicative of state
records. Use and Management of Criminal History Record Information: A
Comprehensive Report at 25, Bureau of Justice Statistics (1993), available
at http://www.ojp.usdoj.gov/bjs/pub/pdf/cchuse.pdf.

3. For example, from June 1, 2001 through May 31, 2002, noncrimi-
nal justice requests comprised more than half of the fingerprints submit-
ted to the FBI for processing, compared to around nine percent in 1993.
Paul L. Woodard and Eric C. Johnson, Compendium of State Privacy and
Security Legislation: 2002 Overview at 9, NJC 200030 (U.S. Department
of Justice, Bureau of Justice Statistics, Nov. 2003)(“Compendium”).

4. A recent report estimated that there are hundreds, maybe even
thousands, of regional and local screening companies, in addition to
several large industry players. See SEARCH, The National Consortium
for Justice Information and Statistics, Report of the National Task Force on
the Commercial Sale of Criminal Justice Record Information (2005); see
also Compendium, supra note 3 at 7-8. Among the latter, the report
noted that ChoicePoint conducted around 3.3 million background
checks in 2002, most of which included a criminal record check. USIS
Transportation Services reported having 30,000 clients and processing
more than 14 million reports per year.

5. According to a national task force report, “[T]he Internet greatly
facilitates (and encourages) access to information for which the browser
would not be inclined to make a trip to the courthouse.” Compendium,
supra note 2 at 29. Ms. Dietrich testified that in Pennsylvania, for in-
stance, accessibility to records from both the Central Repository and the

courts has been greatly facilitated by the Internet. In November 2002,
the Pennsylvania State Police implemented its “PATCH system,” a
mechanism for ordering a criminal record over the internet. In the first
year that the PATCH system was in operation, the PSP completed
567,209 background checks, up from 412,324 requests processed the pre-
vious year. At the PSP’s budget hearing before the Senate Appropria-
tions Committee in the spring of 2005, its Commissioner testified that
the State Police had performed 1.7 million criminal record checks in the
prior year. See Dietrich, supra note 1 at 3; see also Glenn May, Online
Background Checks Booming, Pittsburgh Tribune -Review (Nov. 30, 2003).

6. Ms. Dietrich testified that the Administrative Office of Pennsyl-
vania Courts (“AOPC”) is planning to make criminal record informa-
tion even more readily available to the public. It has established a
website on which the criminal court docket sheets from the entire state
will be made available to anyone with Internet access. Unlike a PSP
record check through the Internet, the AOPC record check is nearly
instantaneous and requires no fee.

“Advocates have argued that AOPC’s website will greatly in-
crease the barriers already encountered by [people with criminal
records] in Pennsylvania. The response has been that court
records have always been publicly available, so why should some-
one who wants to see them be forced to undergo the effort of
traveling to the courthouse? The answer is in a concept known
as “practical obscurity.” The making of records available to the
public at the courthouse balances public access with some pri-
vacy for [convicted persons,]because it requires some effort to ob-
tain the information. This balance is upset when information is
available at the click of a computer mouse.”

Deitrich, supra note 1 at 4.
7. The commercial vendors reported significant increases in business

immediately after 9/11, with ChoicePoint reporting a 30% increase and
HireCheck reporting a 25% increase. See SEARCH, supra note 4 at 32.
Employers confirm that criminal record checks have increasingly be-
come what Ms. Dietrich calls “a staple in their hiring processes.” A
member survey conducted by the Society for Human Resource Manage-
ment in 2003 revealed that 80% of its organizations conduct criminal
background checks, up from a 51% response rate in a 1996 survey.

8. Ms. Dietrich reported that in Pennsylvania, 43 different occupa-
tions in which some people with convictions are barred from working
have been identified, from accountants through veterinarians. See
Community Legal Services, Inc., Legal Remedies and Limitations on the
Employment of Ex-Offenders in Pennsylvania (Oct. 2004). Law students
at the University of Toledo Law School compiled an inventory of the
conviction-related employment disqualifications applicable in Ohio,
and came up with well over 200. See Kimberly R. Mossoney and Cara
A. Roecker, Ohio Collateral Sanctions Project, 36_U. TOLEDO L. REV.
611 (2005).

9. The press has managed to inflame public sentiment, with sensa-
tional headlines trumpeting the shocking news that a certain employer
or industry employs people who have at some point in the past been
convicted of a crime. See e.g., Sherri Ackerman, Felons Can Be Child
Care Workers, Tampa Tribune (Dec. 18, 2005), available at
http://news.tbo.com/news/MGBYVZEVCHE.html. Recent research
shows that almost 16 million people in the United States have a felony
record. See Christopher Uggen, et al., “Citizenship, Democracy, and
the Civic Reintegration of Criminal Offenders,” Annals, AAPSS, 208
(May 2006). Given the ever-expanding reach of the criminal justice
system, one can imagine that at some point in the not-too-distant fu-
ture more people might have a criminal record than not.
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10. See CORI Report, supra note 1. In Massachusetts access to
court records is not subject to the same constraints as the state-wide
CORI system, but court records are not centralized nor are they conve-
niently available by electronic means. See Globe Newspapers v. Fenton,
819 F. Supp 89 (D. Mass. 1993)(CORI violated First Amendment to
extent it denied public access to court-maintained alphabetical indices
of defendants in closed criminal trials without an individualized judicial
determination on an adequate record that a particular defendant’s name
had to be sealed or impounded to serve a compelling state interest).
Under Massachusetts law, records of felony convictions may be “sealed”
by the office of probation after 15 years (ten years for misdemeanors), a
remedy that has apparently not attracted the same challenge from the
press. See Mass. Gen. Laws ch. 276, § 100A

11. Elsewhere in our recommendations (see Report No. 103C, supra)
we urge jurisdictions to work with employers and others who have a le-
gitimate need for access to criminal record information to encourage its
more efficient use, and thus to encourage employment of persons with
criminal records where appropriate. Except in cases where there is a
statutory requirement that an agency or employer conduct a criminal
background check, non-law enforcement agencies and employers seek-
ing access to an individual’s criminal record should be required to
demonstrate that the public interest in receiving such information
clearly outweighs the individual’s interest in security and privacy.

12. See Dietrich, supra note 1 at 8-13. Criminal identity theft is a
particularly pernicious type of erroneous criminal record, occurring
when a person who is arrested gives the name, date of birth, and/or so-
cial security number of another person. Criminal identity theft is not
an uncommon occurrence. The primary criminal justice report examin-
ing this phenomenon estimated that 400,000 Americans were victim-
ized by criminal identity theft in a year’s period. See Report of the
BJS/SEARCH National Focus Group on Identity Theft Victimization and
Criminal Record Repository Operations at 2 (Dec. 2005), available at
http://www.search.org/files/pdf/NatFocusGrpIDTheftVic.pdf.

13. Ms. Dietrich recommends that, in order to avoid false positives,
“date of birth and social security number should be mandatory search
criteria. Never should “matches” be provided for solely a name match.
Moreover, because false positives can be avoided in a fingerprint-based
system, the FBI should continue to avoid providing name-based
checks.” See Dietrich, supra note 1 at 16.

14. Where an employer requests a criminal record report from a
commercial vendor for purposes of a hiring decision it is regarded as a
“consumer report” and is thus governed by the Fair Credit Reporting
Act (“FCRA”), 15 U.S.C. § 1681 et seq. Among the duties that FCRA
imposes in such a situation are the following: 1) The employer must
provide a clear written notice to the job applicant that it may obtain a
consumer report. 15 U.S.C. § 1681b(b)(2). 2) The employer must ob-
tain written authorization from the job applicant to get the report. 15
U.S.C. § 1681b(b)(3). 3) If the employer intends to take adverse ac-
tion based on the consumer report, a copy of the report and a Federal
Trade Commission Summary of Rights must be provided to the job ap-
plicant before the action is taken. 15 U.S.C. § 1681b(b)(3). This re-
quirement permits a job applicant to address the report before an

employment decision is made. Afterwards, the employer, as a user of a
consumer report, must notify the job applicant that an adverse decision
was made as a result of the report and must provide, among other
things, the name, address and telephone number of the credit agency
and the right to dispute the accuracy or completeness of the report. 15
U.S.C. § 1681m(a).

15. The Bureau of Justice Statistics reports that 26 states, the Dis-
trict of Columbia, Puerto Rico, and the Virgin Islands have statutes
that provide for the expungement of at least some felony convictions,
and that in 10 of those states, Puerto Rico, and the Virgin Islands, the
record is destroyed by the State criminal history repository. In 12
States and the District of Columbia, the record is retained with the ac-
tion noted on the record. See Survey of State Criminal History Informa-
tion Systems, 2003, available at http://www.ojp.usdoj.gov/bjs/pub/pdf/
sschis03.pdf. However, even expunged convictions generally remain
available to courts and law enforcement agencies, and ordinarily revive
in the event of a subsequent offense. See Margaret Colgate Love, Relief
from the Collateral Consequences of a Criminal Conviction: A State-by-
State Resource Guide at 39-61 (W.S. Hein, 2006), condensed at
http://www.sentencingproject.org/rights-restoration.cfm.

16. See Report 103C on Employment and Licensure of Persons with
a Criminal Record, supra. Only a handful of jurisdictions make judicial
sealing or expungement generally available for adult felony convictions
(Arizona, Kansas, Massachusetts, Nevada, New Hampshire, Puerto
Rico, Utah, Washington). Most of these states impose an eligibility
waiting period that varies depending upon the seriousness of the of-
fense, and exclude the most serious offenses altogether. For example,
Nevada courts have authority to seal all records related to a conviction,
upon the offender’s request, after an eligibility waiting period ranging
from three years for misdemeanors, to 15 years for more serious felonies.
Nev. Rev. Stat. § 179.245(1)(a). This relief is unavailable to sex of-
fenders, and also to anyone who has been arrested during the eligibility
waiting period. In New Hampshire, convictions may be “annulled” fol-
lowing completion of the sentence and expiration of a waiting period
ranging from 1 to 10 years. N.H. Rev. Stat. Ann. §§ 651:5(III) and
(IV). Washington courts are authorized to “vacate” the record of con-
viction, upon application, for Class B felonies after 10 years, and for
Class C felonies after five. Wash Rev. Code §§ 9.94A.640, 9.95.240,
9.96.060. Class A felonies are ineligible for this relief. Oregon’s ex-
pungement remedy applies only to minor (Class C) felonies. Or. Rev.
Stat. § 137.225(1) through (12). An additional number of states offer
an expungement or sealing remedy to first offenders and/or non-violent
offenders, or to probationers or misdemeanants, or to those who have
received an executive pardon. The purpose of these statutes is gener-
ally rehabilitative, and most of them permit an applicant for employ-
ment to deny having been convicted. See Love, id. at 39-61. Sealing
remedies may permit individuals to deny the fact of their conviction on
employment applications, but they generally do not limit access by law
enforcement agencies, or preclude reliance on the conviction in a sub-
sequent prosecution or sentencing.

17. See SEARCH report, supra note 4 at 22-26.
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Recommendation
RESOLVED, That the American Bar Association urges fed-
eral, state, territorial and local governments to assist defense
counsel in advising clients of the collateral consequences of
criminal convictions during representation.

FURTHER RESOLVED, That the American Bar Association
urges federal, state, territorial, and local governments to en-
courage prosecutors to inform themselves of the collateral con-
sequences that may apply in particular cases.

FURTHER RESOLVED, That the American Bar Association
urges federal, state, territorial and local governments to au-
thorize and fund public defender services, legal aid services,
and/or other legal service providers, to provide offenders with
appropriate assistance in removing or neutralizing the collat-
eral consequences of a criminal record.

FURTHER RESOLVED, That the American Bar Association
urges federal, state, territorial and local governments to require
prison officials to ensure that prisoners are informed prior to
release about the process for removing or neutralizing the col-
lateral consequences of a criminal record, and to require pro-
bation and parole officials similarly to advise persons under
their supervision about this process.

Report
In his 2003 address to the American Bar Association, Justice
Anthony M. Kennedy specifically asked the legal community
to re-evaluate its “obsessive focus” on the process for determin-
ing guilt or innocence to the exclusion of considering what
happens to a person once finally convicted and “taken away.”
As Justice Kennedy said, “When the door is locked against the
prisoner, we do not think about what is behind it.” 1 Tradi-
tionally, the role of both defense attorney and prosecutor
ended after sentencing. The case was closed and the client
went away, either to prison or back to the community. It was
not the responsibility of either the defender or the prosecutor
to monitor or even be concerned with what happened to a per-
son after that. Defenders and prosecutors alike have assumed
that social workers and parole supervision agencies will do
what is necessary to ensure that offenders successfully complete

their sentences and take the necessary steps to stay out of fur-
ther trouble with the law. In short, offender reentry, a new
term for an old concept, was not the business of the bar. Long
prison terms and the increasingly severe effect of collateral
consequences are forcing a change in this traditional way of
looking at the responsibility of defenders and prosecutors alike.

In light of the severity of the collateral sanctions and dis-
qualifications facing many offenders, and the discouraging ef-
fect these legal barriers have on successful reentry and
rehabilitation of offenders, the legal community can no longer
turn the blind eye to them. By providing the offender with the
knowledge about collateral consequences at the front-end of
the system, and later with adequate legal assistance to relieve
the disabilities on the back-end, the chances of individuals
getting their life back on track are increased. When offenders
are able to successfully return to their communities and be-
come law abiding citizens, public safety is enhanced and jus-
tice is truly served.

The ABA Criminal Justice Standards on Pleas of Guilty,
and the Standards on Collateral Sanctions and Discretionary
Disqualification of Convicted Persons, both require that a de-
fendant be advised of collateral consequences before plea and
at sentencing.2 The Collateral Sanctions Standards also pro-
vide that jurisdictions, in order to facilitate this duty of advise-
ment, should collect all collateral sanctions in their statute
books in a single chapter or section of the jurisdiction’s crimi-
nal code, and identify with particularity the type, severity and
duration of collateral sanctions applicable to each offense.3

The recommendations of the Justice Kennedy Commission,
adopted by the House of Delegates as ABA policy in 2004,
urged bar associations to establish programs to encourage and
train lawyers to assist prisoners in applying for relief from col-
lateral sanctions. We take the further step of urging states, in
the first Resolved Clause, to assist defense counsel in advising
clients of the collateral consequences of criminal convictions
during representation.4

The Collateral Sanctions Standards already require a court
“to ensure, before accepting a plea of guilty, that the defendant
has been informed of collateral sanctions made applicable to
the offense or offenses of conviction.” Standard 19-2.3(a).
The court’s duty may be satisfied by confirming on the record
that defense counsel’s duty of advisement has been discharged.
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Id. The effect of the resolution is to make advice about collat-
eral consequences as much of a part of defense practice as is
the investigation and preparation of the client’s case, and to
insist that governments make it easier for defense counsel in
carrying out this responsibility. The most helpful form such as-
sistance can take is to collect and make available specific in-
formation about applicable collateral consequences to all
criminal justice practitioners.

Traditionally, the role of the defender was to minimize the
pain the clients suffer, and the pain was defined as incarcera-
tion or financial penalties. Today, the severity of collateral
consequences has changed the parameters of that calculation,
and defenders must reorient their thinking about what mini-
mizing their clients’ pain now means. Collateral consequences
of conviction may pose barriers to employment, housing, edu-
cation, and, for non-citizens, their ability to remain in the
United States. Before a defendant pleads
guilty and at sentencing, defense counsel
should assure that the defendant under-
stands what a conviction means and be
prepared to argue for a sentence that pro-
vides the defendant with as few detrimen-
tal collateral consequences as possible.
Defenders must begin to interview every
client about their immigration, housing,
employment status, and other relative is-
sues in order to determine if civil disabili-
ties will apply. If a red flag is raised
concerning any of these issues, that client
should be referred to a civil legal attorney
or specialist for advice concerning the ex-
tent and direction of any potential collat-
eral consequences. Upon receiving this
crucial information, the client will be in a
better position to make an informed and
knowing decision about how to proceed
in the case.

The Commission believes that sen-
tencing courts should ensure that defend-
ers have carried out their obligation to advise the client about
collateral consequences before accepting a plea and at sen-
tencing. One of the core concerns underlying this obligation
is that people who plead guilty should know and understand
the consequences of their guilty plea. Under the current sys-
tem, courts shoulder virtually no responsibility for ensuring
that defendants are adequately aware of the consequences, out-
side of the criminal justice system, that they may face after
conviction.5 There still remains a tremendous need for courts
and legislatures to address the collateral consequences prob-
lem, and we urge jurisdictions to move in this direction.

Relatedly, in the second resolved clause, prosecutors are
asked to inform themselves about the collateral consequences
that may apply in particular cases. The goal is ensure that
prosecutors are knowledgeable regarding the consequences of
their charging decisions and sentencing recommendations,
beyond the amount of time a person may be incarcerated or
placed on probation and the amount of a fine. All participants
in the criminal justice system should understand that the col-
lateral consequences of conviction may impose as great a

burden or detriment upon a convicted offender as the sentence
itself. It is important for prosecutors to exercise their discre-
tion with an eye to the overall impact of a charging decision or
sentencing recommendation upon a particular individual.

Robert M.A. Johnson — District Attorney of Anoka
County, Minnesota and Chair-Elect of the ABA Criminal Jus-
tice Section, and a Liaison Member of the Commission — has
stated that in seeking justice, prosecutors must consider the
circumstances of the offense, the offender, and the conse-
quences of the conviction. Mr. Johnson, a former president of
the National District Attorneys Association, stated in his 2001
NDAA President’s message that:

At times, the collateral consequences of a conviction are
so severe that we are unable to deliver a proportionate
penalty in the criminal justice system without dispropor-

tionate collateral consequences. There
must be some reasonable relief mecha-
nism. It is not so much the existence of
the consequences, but the lack of the
ability of prosecutors and judges to
control the whole range of restrictions
and punishment imposed on an of-
fender that is the problem. As a prose-
cutor, you must comprehend this full
range of consequences that flow from a
crucial conviction. If not, we will suffer
the disrespect and lose the confidence
of the very society we seek to protect.6

It is encouraging that the National As-
sociation of District Attorneys has begun
to address the issues involved in offender
reentry, with an eye toward engaging more
in the process.7 The responsibility of a
prosecutor differs from that of the usual ad-
vocate, because the prosecutor is charged
with seeking justice and not merely win-
ning convictions. Accordingly, prosecu-

tors should consider the important implications of collateral
consequences if they are to ensure that justice is achieved.

In the third resolved clause, the American Bar Association
urges legislatures to authorize and fund public defender serv-
ices, legal aid services, and/or other legal service providers, to
provide offenders with assistance in mitigating or neutralizing
the collateral consequences of a criminal record. As the dis-
cussion below indicates, the issue of who should provide serv-
ices to offenders seeking to remove or ameliorate collateral
sanctions is a controversial one in the defense community.

There is on-going debate within the defense community
about whether the role of the defender should be expanded to
include reentry services. During the Commission’s hearings,
that debate was fully aired. Peter Ozanne, Executive Director
of the Oregon Office of the State Public Defender, testified
that public defenders should concentrate on becoming great
lawyers in the court room and undertake no role in community
corrections or reentry. Edwin Burnett, Public Defender in
Cook County, Illinois, stated in his testimony that treatment
and re-entry are not on the defense counsel priority list, and
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that defender offices are not set up to handle clients after their
cases are adjudicated. He further stated that the natural focus
is on the courtroom, because the defense bar is measured by ef-
fective representation and not social referrals. The views of
Mssrs. Ozanne and Burnett reflect the concern of many within
the defense bar who argue that if a public defender office ele-
vates social work and community-outreach practice institu-
tionally, it risks professional imbalance with its lawyers losing
focus on their core role of plea negotiation and trial litigation.

The opposite viewpoint was expressed by three other senior
public defenders who testified. Paul DeWolfe, Montgomery
County (MD) Public Defender, participates in the Mont-
gomery County Jail’s Pre-Release Center, working with social
workers and probation officers in a multi-disciplinary team ap-
proach to reentry. He even has an office inside the jail itself.
He has organized a program whereby private law firms working
under his supervision provide pro bono
legal services to the offenders returning to
the community through the Pre-Release
Center.8 Jim Neuhard, Director of
Michigan’s State Appellate Defender Of-
fice, agreed that defenders should form
partnerships with other service organiza-
tions to provide re-entry legal services.
He believes that the traditional public de-
fense system model does not sufficiently
consider the long-range outcomes for the
client, and that defenders should concern
themselves with the civil consequences of
criminal convictions during legal repre-
sentation. Indeed, he urged that it should
be an ethical responsibility for the defense
bar to understand the collateral conse-
quences facing their clients. Didi
Sallings, Executive Director of the
Arkansas Public Defender Commission,
told the Commission that her office has
already expanded the defender’s role out-
side of the courtroom to provide clients
with assistance in expunging criminal
records. She stated that there is a tremen-
dous need for public defenders to provide post-adjudication
services to assist their clients in getting their lives back on
track. These three represent the view that defenders must take
a broader approach to their responsibilities to clients if they
want to avoid having those clients come back into the system
again and again.

The Commission believes that public defenders and the
criminal defense bar generally must re-evaluate traditional
philosophies and practices relating to the scope of legal repre-
sentation. Over the past two decades, many public defender
offices across the country have broadened the range of defense
services provided to indigent clients to include what is now
commonly referred to as “holistic representation” or “whole
client representation.” These concepts are born out of the
concept of therapeutic jurisprudence,9 which stems from the
legal academy, and the problem-solving lawyering concept,10

which stems from practitioners. The holistic model recasts
the defense role by considering the social, psychological and

socioeconomic factors that drive criminal behavior. Robin
Steinberg of the Bronx Defenders has stated that “working
compassionately with indigent clients means seeing firsthand
that the problems and challenges they face stretch farther than
the confines of the criminal cases before them.”11

In a traditional public defender office, the goal is to remove
the immediate threat of legal jeopardy, not address larger is-
sues. The traditional approach does not allow the defender to
delve deeper to address the issues that contributed to the
client’s involvement with the criminal justice system. The ho-
listic representation model does not change the fundamental
and compelling value of getting an acquittal, less jail time, or
avoiding prison altogether for a client. It merely adds the goal
of making a long-term difference in the life of the client. By
providing civil legal services to address offender’s civil disabili-
ties, defender offices are encouraged to see beyond the court-

room disposition of their criminal cases
and address the underlying social issues
hindering their client’s successful reinte-
gration into the community.

Several public defender organizations
have already begun providing reentry-re-
lated services or are soon to begin. Some
of these services include representation in
employment-related proceedings, deporta-
tion-related proceedings, and housing-re-
lated proceedings, as well as assistance
with expunging criminal records. In addi-
tion to the Maryland and Arkansas pro-
grams described above, the Bronx
Defenders, a community defender organi-
zation has instituted a Civil Action Proj-
ect that provides comprehensive legal
services to clients and their families by
fully integrating civil representation with
their criminal defense practice. 12 Its goal
is to develop proactive approaches to
minimize the severe and often unforeseen
consequences from criminal proceedings
and facilitate the reentry of clients into
the community. The Bronx Defenders is

also dedicated to addressing the underlying issues that led to
their client’s involvement with the criminal justice system in
the first place.

The Neighborhood Defender Services (“NDS”) of Harlem,
also has a team of attorneys to represent its clients in the civil
matters that arise from their criminal cases.13 NDS realizes
that the potential consequences of those civil matters are
often more severe than the disposition of the criminal case.
The NDS civil team represents clients in a broad range of
civil matters, principally police brutality and misconduct,
housing matters and family court child protective proceed-
ings. Similarly, the Public Defender Service of the District of
Columbia has a civil legal services unit that will shortly begin
to handle a wide range of cases involving the collateral conse-
quences of a criminal arrest, conviction or an extended period
of incarceration, such as civil forfeiture, eviction, denial of
public benefits, termination of parental rights, deportation
and academic expulsion.14
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It helps defenders take the broader approach to helping their
clients if the legal system is flexible enough to ensure a good
outcome for the client and the prosecutor is willing to buy into
a utilitarian approach. For example, if the law provides for de-
ferred adjudication and eventual expungement of the record
upon successful completion of probation, as it does in Arkansas
and Connecticut and many other states, a defender is naturally
more willing to encourage the client with a substance abuse
problem to plead guilty and participate in a community-based
therapeutic treatment program. If it does not, and the client is
going to end up with a record anyway, it makes an onerous
treatment regime seem comparatively unappealing.

If a conviction occurs and collateral consequences are im-
posed, offenders need legal assistance in seeking restoration of
their rights and privileges. In urging authorization and fund-
ing of public defender services, legal aid services, and/or other
legal service providers, to provide offenders with assistance,
the Commission calls on governments to provide new funds
for this purpose, not to shifts funds so that for every extra so-
cial worker or civil attorney the public defender office hires,
there will be one less attorney that the office can employ in
criminal representation. The Commission recognizes that the
overwhelming caseload and diminishing resources currently
available to support the fundamentals of criminal defense rep-
resentation make this recommendation unattainable for most
public defense practitioners without additional funding.
Problem solving approaches demand more resources if they
are to be practiced effectively, and most defenders barely have
the time or resources to perform the basic responsibilities of
client representation.

Assistance in overcoming collateral consequences may also
come from other sources, namely prosecutors and correctional
officials. District Attorney Michael D. Schrunk of Mult-
nomah County, Oregon, testified that his office had recently
sponsored a program called “Project Clean Slate,” to provide
county residents with an opportunity to apply for expunge-
ment, handle outstanding warrants, clear unpaid fines, and
clear driver’s license suspensions, and received an overwhelm-
ing response.15 On the scheduled day of the program local law
enforcement officials and attorneys met with 800 people to at-
tempt to resolve various outstanding problems related to their
criminal records and court orders; an additional 1700 individu-
als who registered for the program were assisted over the
course of nine weeks following the event. In Multnomah
County, expungement requests are brought to the court by the
DA’s office, and the court generally grants any request upon
the prosecutor’s recommendation. Mr. Schrunk testified that
he regards expungement as a critical service for former
offenders, since a conviction record can hinder them in
getting jobs and housing.16

David Guntharpe of the Arkansas Department of
Community Corrections testified that his legal staff had
recently discovered a little-known Arkansas statute that allows
probationers who have successfully completed all of the terms
of their probation to petition the court to dismiss the charges
against them and expunge the record.17 Understanding that
many of the people supervised by his agency do not have the
means to hire a lawyer and go to court, Mr. Guntharpe
directed his staff to prepare a model petition form to give to

each probationer as he or she “graduates,” so that they can
easily file the form with the court and obtain expungement.

Law school clinics can serve as a critical link in providing
legal services to people seeking relief from the collateral conse-
quences of conviction. Law schools today are generally doing
little to prepare future lawyers to deal with the legal, social,
and administrative problems arising from criminal convictions
in this country. Training lawyers to become social engineers18

who are highly skilled, perceptive, sensitive lawyers who un-
derstand the importance of solving “problems of local commu-
nities” and “bettering conditions of the underprivileged
citizens” is generally not emphasized in traditional legal educa-
tion, where the focus tends to be on the workings of the adver-
sary system.19 Clinical legal education has been and remains
available as a tool to sensitize future attorneys to the social,
economic, and political forces that affect their lives of their
clients and strengthen their concern for social justice. An un-
derstanding of these critical issues will arm the next generation
of attorneys with problem-solving techniques that can be used
to improve the overall efficacy of the criminal justice system.

The Justice Kennedy Commission urged law schools to es-
tablish reentry clinics to assist individuals returning from
prison or with criminal convictions regain legal rights and
privileges. Two universities, New York University (“NYU”)
and University of Maryland, have already established reentry
clinics. NYU launched the first-ever Offender Reentry Clinic
in 2002, and the clinic’s goal was to provide direct representa-
tion for ex-offenders and also to expose students in the clinic
to a wide range of policy and administrative issues involved in
reentry.20 The objectives of the clinic were twofold. First, the
course sought to familiarize students with the range of legal,
administrative, and social restrictions imposed on individuals
with criminal records as well as their families and communi-
ties. Second, the course was designed to examine the role that
lawyers might play in helping ex-offenders navigate the legal
obstacles they face upon return from prison. To date, the stu-
dents have covered a range of substantive legal issues, includ-
ing felon disenfranchisement and laws governing occupational
bars and licensing restrictions. Because students represent ac-
tual clients, the course also offers training in litigation to help
the students develop theories and hone formal advocacy skills.

The University of Maryland Law School also offers a Re-
Entry of Ex-Offenders Clinical Program. The students’ work
include individual representation on issues related to expunge-
ment of criminal records, partnering with the social work
clinic to assist individuals on the verge of release from correc-
tional facilities, and community presentations.21 Students also
work with community organizations providing assistance to ex-
offenders, attend legislative hearings, and meet with correc-
tional and law enforcement agencies to advocate on behalf of
offenders. The clinic offers an ambitious and exciting opportu-
nity for students to engage in a critical examination of impor-
tant and complex criminal justice issues.

In its final resolved clause, the Commission urges govern-
ments to require prison officials to ensure that prisoners are
informed prior to release about the process for removing or
neutralizing the collateral consequences of a criminal record,
and to require probation and parole officials similarly to ad-
vise persons under their supervision about this process. Many
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offenders are not informed of the available remedies, and these
agencies have the unique opportunity to reach offenders in
order to provide this important information. The efforts of the
Arkansas Department of Community Correction described
above could be a model for other supervision agencies. Legis-
latures are also beginning to recognize this need.22

Respectfully submitted,
Stephen A. Saltzburg, Co-Chair
James R. Thompson, Co-Chair
February 2007
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Recommendation
RESOLVED, That the American Bar Association urges fed-
eral, state, territorial and local governments, and licensing au-
thorities to support professional associations and organizations
in order to develop programs to train all criminal justice pro-
fessionals — including judges, prosecutors, defense counsel,
probation and parole officers, and correctional officials — in
understanding, adopting and utilizing factors that promote the
sound exercise of their discretion.

FURTHER RESOLVED, That the American Bar Association
urges federal, state, territorial and local governments and li-
censing authorities to recognize that such training should be
credited towards continuing education program requirements.

Report
The criminal justice system in the United States is uniquely
decentralized. Approximately ninety-five percent of criminal
cases are prosecuted at the local level, and about 2500 jurisdic-
tions have elected chief prosecutors.1 Within a particular
county or judicial district, a variety of line prosecutors and law
enforcement agents exercise discretion independently of one
another. Probation and parole officers operate with broad dis-
cretion at the field level, sometimes reporting to state correc-
tional agencies or courts, and sometimes reporting to the
county. Judges, corrections officials, and parole board mem-
bers also make independent discretionary decisions.

The discretionary decisions these officials make independ-
ently on a daily basis have one thing in common: they have a
profound influence on the lives of criminal defendants, on
their families, and on the community. Ultimately, the deci-
sions could affect whether a defendant will be able to return to
society and remain law-abiding at the conclusion of a court-
imposed sentence, whether the victim will be able to over-
come the impact of the crime, and whether the community
will accept that justice has been accomplished. However, de-
spite the impact these decisions can have, the assumptions un-
derlying them are rarely articulated or examined. Officials in
different jurisdictions rarely compare notes on the use of dis-
cretion, and the exercise of discretion is even more rarely
made the subject of systematic training or regulation.

The Commission was persuaded by Robert Johnson, the
elected prosecutor from Anoka County, MN, and a liaison to
the Commission from the Criminal Justice Section, that it is

important to identify the significant amount of discretion that
exists throughout the criminal justice system, to highlight the
importance of exercising that discretion wisely, and to recom-
mend that criminal justice professionals and their associations
and organizations develop training programs that will assist
them in understanding, adopting and utilizing factors that pro-
mote the sound exercise of discretion.

The resolution urges training for all criminal justice pro-
fessionals who exercise discretion. These include judges,
prosecutors, defense counsel, probation and parole officers,
and correctional officials. It emphasizes that for helpful
training to occur three ingredients are essential. Most impor-
tant is funding — i.e., new funds are needed for training that
does not now occur. Funding alone is not sufficient, how-
ever. Jurisdictions must assure that the work schedules of
those to be trained accommodate new training programs, and
that the new training programs should be credited toward
any continuing education requirements imposed upon crimi-
nal justice professionals.

Judges
The American Bar Association has consistently worked to
shore up the discretionary role of judges in criminal sentenc-
ing. The ABA Sentencing Standards (3d ed.) opt for some
form of guidelines to avoid unwarranted disparities in sentenc-
ing while assuring that a sentencing judge may consider the
unique characteristics of each offender and the circumstances
in which an offense was committed. The standards assume
that judges will exercise their discretion appropriately, but the
fact is that in many jurisdictions judges, whether elected or ap-
pointed, receive little training in the range of options available
to them and in the factors that might warrant consideration
when these options are considered. Judicial conferences are
common throughout the United States, and CLE for judges
serves the important function of keeping judges current on
legal developments. Training in the appropriate exercise of
discretion should be an important part of judicial training. It
is also important to keep judges aware of sentencing options,
including rehabilitative programs that may be available within
their jurisdiction. Accurate and complete information will
help to ensure that a judge is able to develop the most appro-
priate sentence in each case.

Sentencing guidelines systems have been adopted in
the federal system and some states. One principal goal is
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avoidance of unwarranted disparities in sentencing. Guide-
lines may work to avoid such disparities, but training in the
exercise of discretion holds out some promise of also helping
to reduce unwarranted disparities.

Prosecutors
Prosecutors act as gatekeepers. No person may be convicted of
a crime unless a prosecutor brings and pursues a charge against
him.2 Prosecutors have traditionally controlled programs that
divert offenders out of the criminal justice system and into so-
cial service treatment, and programs that work to defer adjudi-
cation and sentencing. In recognition of their responsibility for
public safety, prosecutors have more recently become involved
in crime prevention strategies.3 Prosecutor-driven prevention
programs may deal with issues ranging from community prose-
cution, mental health, child protection, and juvenile justice, to
violence against women, gun violence,
and white collar crime.

Since successful reentry and reintegra-
tion of offenders means less crime and
fewer victims, prosecutors have also taken
an interest in reentry programs and the
collateral consequences of conviction.4

But this is a new role for prosecutors, and
it may mean new responsibilities for de-
fense counsel who must learn how to talk
with prosecutors about new prosecutorial
alternatives. The fact is that as new pro-
grams develop, both prosecutors and de-
fense counsel need to understand the
factors that may result in an offender re-
ceiving the benefit of a sentence alterna-
tive to incarceration.

In jurisdictions that have adopted de-
terminate sentencing with guidelines and
mandatory minimums, prosecutors have
effective control over some sentences by
virtue of the charges they bring. The
charging decisions in these jurisdictions
may be especially important, both prose-
cutors and defense counsel need to under-
stand the factors that are likely to be considered as charging
decisions are made.

During the course of its hearings, the Commission heard
from a number of prosecutors who have developed innovative
community-based sanctioning programs, including community
courts in Oregon, therapeutic community-based treatment cen-
ters in Arkansas, and extended in-patient drug treatment in
New York.5 Many of the prosecutors who participated in the
hearings have been leaders in the development of partnerships
with defenders and courts and other justice stakeholders, part-
nerships that have yielded impressive reductions in the number
of people returning to prison, or going there in the first place.
Robert Johnson, himself a long-time leader in his own district
and in the larger community of prosecutors, expressed concern
that there is no forum in which prosecutors can share their ex-
periences and learn about the variety of innovative crime pre-
vention approaches being developed around the country –
often under the auspices of the local prosecutor’s office.

Mr. Johnson pointed out that prosecutors themselves tend
to set funding priorities for training in order to carry out their
responsibilities to the public. Thus, they have developed
training in the mechanics of prosecution — such as search and
seizure, confessions, lineups, DNA, cybercrime, and other
trial-related aspects of their work — because they believe that
trial tactics training improves their ability to win cases. But,
he emphasized that the public does not ask prosecutors simply
to win cases. It asks prosecutors to reduce crime and victimiza-
tion, which requires development of a broader and more nu-
anced crime control strategy. Mr. Johnson urged that training
in the exercise of discretion - arguably the most important as-
pect of a prosecutor’s responsibility – might improve prosecu-
torial effectiveness because the exercise of discretion is at the
core of an overall strategy to reduce crime.

Training may encourage prosecutors to experiment with
programs that divert an offender into an
alternative sanctioning system that may
benefit both the victim and society.
Training programs can enable prosecutors
who have such programs to share informa-
tion about successes and failures with
other prosecutors and compare notes on
the best ways of training subordinates in
making discretionary decisions. Training
programs may help prosecutors to develop
partnerships with courts, defenders, other
actors in the justice system, community
service providers, and community groups
– all of whom are stakeholders in public
safety and crime control.

Defense Counsel
It is not as common to think of defense
counsel exercising discretion as it is to
think of judges, prosecutors, probation
and parole officers, and correctional offi-
cers exercising discretion. Yet, there are
at least two aspects of discretion in which
defense counsel should be trained. First,
they should know and understand the fac-

tors most likely to influence the other criminal justice actors in
making decisions in order to be able to offer evidence and to
make arguments designed to assist clients in benefiting from
discretionary decisions. Second, they need to understand the
options available to defendants in a variety of community su-
pervision or diversion programs, and the various risks and ben-
efits of each program in order to be able to offer sound legal
advice to clients about which options are best for them.

It is probably true that defense counsel have less power
than other criminal justice professionals to initiate actions, as
opposed to responding to the initiations of other actors. But,
it is vital for defense counsel to understand the extent of dis-
cretion employed by others, the standards governing the exer-
cise of discretion, and the ways in which discretionary
decisions can enable defense counsel to seek the best possible
result for their clients.

It is equally important for defense counsel to understand
the programs and policies underlying the programs that are
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available to their clients. Most criminal defendants rely heav-
ily upon the advice of their counsel in deciding whether to
plead guilty or go to trial, to opt for an alternative disposition
or to prefer the traditional adjudicatory approach to a criminal
case, or to enter a treatment program or simply serve a sen-
tence. Defense counsel is called upon daily to exercise careful
judgment in considering the options available to a defendant
and the characteristics of that defendant. These judgments
are in the nature of discretionary recommendations, and they
require as much careful thought and assessment as the decision
of prosecutors in making charging decisions.

The Commission also heard from defense counsel that the
success or failure of prosecutorial diversion/community super-
vision programs may turn on the willingness of defense coun-
sel to support the programs and recommend them to their
clients. The best prosecutorial programs are those in which
defense counsel, the courts and other criminal justice profes-
sional support. Some of the best programs are influenced by
suggestions of defense counsel as they persuade prosecutors
that programs can be improved in order to both increase the
likelihood of a defendant’s rehabilitation and decrease the
likelihood of recidivism.

Probation and Parole Officials, and Correctional Officials
The Commission also heard testimony about the extent to
which probation/parole and correctional officials exercise great
power over a criminal defendant’s freedom. Probation and pa-
role officials are responsible for supervising probationers and
parolees who are given provisional freedom and whose liberty
may be limited or controlled by the supervising officials. Cor-
rectional officials make the myriad day-to-day decisions that
determine the conditions and often the duration of the court-
imposed sentence. The parole board makes a discretionary de-
cision to release an inmate under the indeterminate
sentencing model, and the parole officer responsible for super-
vising the offender after release (or the probation officer in the
case of a suspended sentence) has the power to recommend
whether the offender should return to prison in the case of
non-compliance with release conditions, or to give the of-
fender another chance. The efforts of Jorge Montes, Chair of
the Illinois Prisoner Review Board, to change the culture of
the Board, described in the report on our recommendations on
parole supervision,6 strikingly illustrate how changing concepts
of what constitutes an effective sanction can influence the ex-
ercise of discretion on the part of paroling officials.

In jurisdictions that have adopted determinate sentencing
and abolished discretionary parole, executive clemency may
provide the only possibility of release before the expiration of
the sentence. In some jurisdictions parole boards are charged
with making clemency recommendations to the governor, as
in Illinois, Maryland and Arkansas, and in some jurisdictions
a separate clemency board has this function. In a handful of
states, including Connecticut, parole and clemency functions
co-exist in a single board, which is responsible for making the
clemency decision independent of the governor.7 Of all the
decisions made in the course of a criminal case, the decision
whether or not to pardon or commute a sentence is perhaps
the most obvious and formal exercise of discretion. Yet few
parole boards (or clemency boards) have articulated the

considerations that go into exercise of that discretion, estab-
lished standards, or even shared their experiences with other
boards that have the same responsibility.8

As a general matter, perhaps out of an abundance of cau-
tion, corrections and parole officials do not see their role as in-
volving the exercise of discretion as much as they see it as
involving the enforcement of rules. It is important for them to
recognize that it involves both, and that the balance of rule
and discretion is an elusive and important one in the criminal
justice system. Whether or not they are aware if it, that bal-
ance is struck by them personally on an almost daily basis.

It is always less risky for a deciding official to opt for incar-
ceration over release to the community. This was brought
home to the commissioners at its Chicago hearing, where Pa-
tricia Caruso, Director of the Michigan Department of Correc-
tions, there to testify about her agency’s reentry programs, was
simultaneously dealing long-distance with the political fall-out
from a high profile murder committed by a parolee who had
apparently been mistakenly released. The decision to release a
prisoner always involves some “political” risk. Yet, the just ex-
ercise of discretion means that officials who seek to do justice
must be willing to accept the responsibility that accompanies
release decisions. The Commission was impressed by testi-
mony from Arkansas and Maryland officials that their respec-
tive governors take their clemency responsibilities seriously
and have commuted sentences in appropriate cases.9

Corrections and parole officials should also be trained in
the factors that should be considered when discretionary deci-
sions are made that can have profound implications not only
for an individual’s freedom, but also for the prospect of success-
ful reentry. In order to assure that officials make informed de-
cisions, jurisdictions should provide them with training on the
most accurate and current research and findings available as to
the effectiveness of the available range of criminal sanctions.

Training and Cross-functional Communication
The Commission believes that it would be particularly help-
ful if judges, prosecutors, defense counsel, probation/parole and
corrections officials, and others who exercise discretion could
share with one another their experiences in balancing respect
for and observance of rules with the discretionary power to
make exceptions to those rules. There is no reason why prose-
cutors should not share with judges the factors they consider in
making charging decisions, or why judges should not share
with prosecutors the factors they consider in imposing sen-
tences. Both prosecutors and judges should understand the
factors considered by corrections and supervisory officials in
deciding when a person should be released and when returned
to prison. The standards governing the exercise of executive
clemency or other discretionary pardoning authority should
also be made clear to all actors in the system.

The sound exercise of discretion is likely to be improved if
the actors in the criminal justice system talk to each other
about what matters, how much it matters and why it matters.
Indeed, the sound exercise of discretion could also be promoted
if officials who exercise discretion would include defenders,
community representatives, mental health professionals and
drug counselors in their training programs. There is a danger
when prosecutors train only with prosecutors, judges only with
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judges, etc. that preconceptions or misconceptions may be re-
inforced rather than challenged.

In the end, officials with discretion must decide how best to
exercise it. The goal should be, however, to provide them
with as much valid information and thoughtful guidance as
possible. As the Commission has previously recommended,10

criminal justice officials can benefit from a broader under-
standing of how they interact with others to accomplish the
common goals of justice and public safety.

Respectfully submitted,
Stephen A. Saltzburg, Co-Chair
James R. Thompson, Co-Chair
February 2007

Endnotes
1. In Alaska, Rhode Island, and Delaware, the elected attorney general

is the chief prosecutor. In Connecticut and New Jersey, as in the federal
system, the chief prosecutor is appointed by the Governor. U.S. Depart-
ment of Justice, Office of Justice Programs, Bureau of Justice Statistics Bulletin,
National Survey of Prosecutors in State Courts, 2001, May 2002, available
at http://www.ojp.usdoj.gov/bjs/pub/ascii/psc01.txt. There is no qualifica-
tion (other than a license to practice law) for the office of district attorney.

2. ABA Standards for Criminal Justice Prosecution Function and
Defense Function (3rd Ed.), Standard 3-2.1 (Prosecution Authority to
be Vested in a Public Official), Standard 3-3.4 (Decision to Charge);
NDAA National Prosecution Standards ( 2nd Ed.), § 43.1 (Charges,
Prosecutorial Discretion), § 44.1 (Diversion, Prosecutorial Discretion).

3. Some of the innovative prevention programs initiated and ad-
ministered by prosecutors are encouraged and funded by the United
States Department of Justice, and some are developed and funded lo-
cally. The American Prosecutors Research Institute (APRI), founded
by the National District Attorneys Association in 1984, tracks the de-
velopment of these programs nationally, to ensure that state and local

prosecutors have access to the most up-to-date and relevant research.
See the APRI’s Major Program Areas at http://www.ndaa-
apri.org/apri/programs/index.html.

4. In July 2005, the National District Attorneys Association
adopted “Policy Positions on Prisoner Reentry Issues,” available at
http://www.ndaa-apri.org/pdf/policy_position_prisoner_reentry_july_
17_05.pdf. This document affirms prosecutors’ interest in offender
reentry as a public safety issue, and recommends that “prosecutors
should educate themselves regarding the reentry programs that are pro-
vided or being proposed in their local jails and state prisons in addition
to those reintegration plans that are being supervised by probation, pa-
role, or their local community services board and be supportive of ap-
propriate programs and plans.” It states that “America’s prosecutors
should, where practicable, be participants in addressing th[e] issue [of
offender reentry] in an effort to reduce recidivism and ensure the safety
of victims and the community.”

5. Many of these prosecutor-driven programs are described in other
sections of the Commission’s report. See particularly Report I on Alter-
natives to Incarceration and Conviction for Less Serious Offenders.

6. See Recommendation on Improvement in Probation and Parole
Supervision, supra.

7. Other states that follow this model are Alabama, Georgia, Idaho,
South Carolina, and Utah. See Margaret Colgate Love, Relief from the
Collateral Consequences of a Criminal Conviction: A State by State Re-
source Guide,(W.S. Hein, 2006), condensed at http://www.sentencing-
project.org/rights-restoration.cfm.

8. The ABA has taken the position, in response to a recommenda-
tion of the Justice Kennedy Commission in 2003, that jurisdictions
should “establish standards governing applications for executive
clemency.” See Report No. 121C, Annual 2003.

9. See March 3 Hearing Notes, available at http://www.abanet.org/cecs.
10. See Recommendation on Alternatives to Incarceration and

Conviction for Less Serious Offenders, supra.
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The statute books in every jurisdiction are filled with laws that
disqualify people with a criminal record from jobs, occupational
licenses, housing, and other benefits and opportunities. Some
restrictions on employment of convicted persons are narrowly
tailored to protect against an identified public safety risk, but
others are categorical, arbitrary, and without temporal limita-
tion, without regard to any post-conviction rehabilitation.
Even where there is no legal basis for disqualification, and even
where jurisdictions have adopted a policy of encouraging rein-
tegration of offenders, employers and others are still hesitant
about giving this population a second chance. Given the ease
of conducting background checks, it is harder and harder for
people who have been convicted of a crime to escape their past.

People who have served their sentences need to be able to
reestablish themselves as law-abiding members of society. At
the same time, employers and other decision-makers need to
have some reassurance of a person’s reliability. The ABA
Commission on Effective Criminal Sanctions has been looking
into the ways in which jurisdictions now relieve legal disabili-
ties and certify an offender’s suitability for employment and
other appropriate opportunities, looking toward the develop-
ment of a model administrative or judicial relief procedure.

Every jurisdiction in the United States has some legal
mechanism for mitigating or avoiding the collateral conse-
quences of a felony conviction, and for certifying an ex-of-
fender’s rehabilitation.1 Pardon is of course the “patriarch” of
relief procedures, but as a practical matter these days pardon is
a realistic option in only a handful of states. Judicial remedies
like expungement, sealing and set-aside are available in some
states, but are usually restricted to first-time offenders or mis-
demeanants. A surprisingly large number of states have laws
prohibiting denial of employment or licensure based solely
upon a previous felony conviction, but very few provide any
effective enforcement mechanism. Only one state, New York,
offers an administrative certificate that both relieves specific
disabilities and evidences rehabilitation for employment and
licensing purposes.

Some state relief mechanisms work better than others, and
no two are exactly alike. Ten years after the Justice Depart-
ment issued its study of collateral consequences in the United

States, we still have a “national crazy-quilt of disqualifications
and restoration procedures.”2 While New York’s administra-
tive certificate program is unique in its scope, a number of
other jurisdictions have relief mechanisms that are fairly effec-
tive in restoring criminal offenders to the legal rights and sta-
tus they enjoyed prior to their conviction. The following brief
descriptions are intended introduce the reader to some of the
more functional aspects of our “national crazy-quilt.”

I. Administrative Certificates of
Rehabilitation
Six jurisdictions offer administrative “certificates of rehabilita-
tion”3 that restore some or all of the legal rights and privileges
lost as a result of conviction, and in some cases evidence good
character. New York’s certificates have the most far-reaching
legal effect, but Illinois and Connecticut have recently enacted
certificate programs of their own to facilitate offender reentry.
The certificates offered by California, Nevada, and New Jersey
are not new, and appear to have little operational usefulness.4

New York: New York offers two types of certificates: a
certificate of “relief from disabilities” (“CRD”) and a
certificate of “good conduct” (“CGC”). See N.Y. Cor-
rect. Law §§ 700-705, 703-a, 703-b. These two certifi-
cates have more or less the same legal effect, and differ
primarily in their eligibility requirements. The CRD is
available to misdemeanants and first-time felony of-
fenders, and may be awarded at any time after sentenc-
ing by a court where no prison term is involved, or after
release from confinement by the state Board of Parole.
The CGC is available from the Parole Board to repeat
offenders, and requires a waiting period of one to five
years of “good conduct,” depending on the seriousness
of the offense. The statutory criteria for the two certifi-
cates (“consistent with rehabilitation” and “public in-
terest”) are otherwise the same. Both types of
certificate have more or less the same legal effect: they
relieve an eligible person of “any forfeiture or disabil-
ity,” and “remove any barrier to . . . employment that is
automatically imposed by law by reason of conviction of
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the crime or the offense.” In addition, the CRD and
CGC create a “presumption of rehabilitation” that must
be given effect by employers and licensing boards.5 Ei-
ther certificate may be temporary or limited to particu-
lar disabilities, and the relief may be enlarged by the
court or Board of Parole at any time. Federal and out-
of-state offenders residing in New York may qualify for
relief from the Parole Board, if they can show they are
suffering from a particular disability under New York
law. The entire Parole Board process can take from six
months to a year to complete. Approximately 1000 ap-
plications are made to the Parole Board for both kinds
of certificates annually, of which about half are granted.
The bulk of the remaining grants (about 2500) are
made by the courts. A recent report of a New York
State Bar Association committee speculated that the
relatively low number of certificates issued each year
can be attributed by the fact that most offenders are not
told about them.6

Illinois: Illinois also offers certificates of relief from dis-
abilities and certificates of good conduct, but its certifi-
cate program differs significantly from New York’s in its
eligibility criteria and legal effect. Eligibility for both cer-
tificates is restricted to persons with no more than two
non-violent felony convictions. More importantly, Illi-
nois’ certificates do not have the general effect of reliev-
ing disabilities and removing employment barriers. The
Illinois CRD is narrowly tailored to facilitate licensing in
27 specified occupational areas, by creating a “presump-
tion of rehabilitation” that must be considered by the li-
censing board. The CGC evidences a finding by the
Illinois Prisoner Review Board (PRB) that an individual
“has demonstrated that he or she has been a law-abiding
citizen and is fully rehabilitated,“ but it has no independ-
ent legal effect.7 The CRD is available as early as sen-
tencing, while the CGC requires a waiting period of one
to three years depending upon the seriousness of the of-
fense. Federal and out-of-state offenders are eligible for
either certificate as long as they reside in the state. The
Illinois certificate program is a new one, and few certifi-
cates have been granted to date. The PRB is in the
process of developing regulations for both certificates.

Connecticut: The Connecticut Board of Pardons and
Parole has recently been given authority to supplement
its regular pardon program8 through issuance of “provi-
sional pardons,” which will give relief from specific “bar-
riers or forfeitures” relating to employment or licensing.
The only findings necessary are 1) that it “may promote
the public policy of rehabilitating ex-offenders through
employment” and 2) that it “is consistent with the pub-
lic’s interest in public safety and the protection of prop-
erty.” Employers may not deny or terminate
employment solely on the basis of a prior conviction for
which the person received a provisional pardon. Federal
and out-of-state offenders are eligible as long as they re-
side in the state. A provisional pardon does not appear to
have any effect of certifying an offender’s rehabilitation.9

California: California’s “certificate of rehabilitation” is
the first step in the pardon process, and has only a limited
independent legal effect. A person may apply to the court
in the county of residence after a seven-to-nine year “pe-
riod of rehabilitation” after completion of sentence. The
statute requires that the person live an “honest and up-
right life”, “conduct himself with sobriety and industry”,
“exhibit a good moral character”, and “obey the laws of
the land.” CAL. PENAL CODE §4852.05. If the Court
finds that the petitioner has demonstrated rehabilitation,
it issues a certificate and forwards the case to the Gover-
nor (or Supreme Court in the case of recidivists) with a
recommendation that the individual be pardoned. The
certificate of rehabilitation is recognized as relevant in a
few licensing schemes,10 but only a gubernatorial pardon
can lifts occupational licensing bars. California pardons
have been very rare in the past decade, and Governor
Schwarzenegger has to date issued only three.

Nevada: The State Board of Pardons Commissioners (a
panel consisting of “the governor, justices of the supreme
court, and attorney general, or a major part of them.”)
has authority to issue a “certificate of good conduct” five
years after a person’s release from custody, pursuant to
Nev. Admin. Code § 213.130. Such a certificate may
issue: 1) to remove a particular legal disability incurred
through conviction; 2) to furnish evidence of good moral
character where it is required by law; or 3) “upon proof
of the person’s performance of outstanding public
services or if there is unusual and compelling evidence of
his rehabilitation.” See Op. Nev. Att’y Gen. (Nov. 18,
2003). However, the Board has not issued a certificate of
good conduct in many years, because certificates are con-
sidered effectively indistinguishable from a full pardon.11

New Jersey: An individual who has been previously de-
nied a license because of his conviction may apply seek
reconsideration after a two-year period with a certificate
of rehabilitation from the federal or state parole board, or
from the responsible chief probation officer, certifying
that he “has achieved a degree of rehabilitation indicated
that his engaging in the proposed employment would not
be incompatible with the welfare of society” Upon re-
ceipt of this certificate, the licensing authority “shall [be]
preclude[d] from disqualifying or discriminating against
the applicant.” N.J. STAT. ANN. §168A-3. No certifi-
cate has been sought or granted in the past 15 years.

In addition to the above-described certificate programs,
here are a variety of other ways to establish a convicted per-
son’s rehabilitation and facilitate employment.

II. Pardon as Certification of Rehabilitation
Like Connecticut, Alabama, Georgia, Idaho, South
Carolina, and Utah all have independent administra-
tive pardon boards, that operate independent of the
governor to relieve disabilities imposed under state and,
in certain cases, federal law. Georgia’s restoration of
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rights certificate (available immediately upon comple-
tion of sentence) restores the right to sit on a jury and
run for public office, although a full pardon (available
after an additional five-year waiting period) is necessary
to remove licensing and employment restrictions. The
Georgia Board of Pardons and Paroles issues between
400 and 500 full pardons each year, and about the same
number of “restoration of rights” certificates.12 South
Carolina’s board typically grants 60-70% of the 200-odd
cases it hears each year. The Alabama board granted
158 full pardons in 2003, and over 2,000 applications
for restoration of voting rights. In Idaho the grants are
fewer in absolute number (20-30 per year), but still rep-
resent 2/3 of all applications received. (Idaho also pro-
vides for a set-aside of conviction and dismissal of
charges for probationers upon successful completion of
sentence.) 13 In all of these states pardon relieves dis-
abilities, but does not expunge the conviction.

Delaware, Pennsylvania, and Oklahoma administer
the governor’s pardon power through an appointed board
with gate-keeping authority (the governor cannot act
without their approval), and all three states have a func-
tioning pardon program that issues over 100 pardon
grants annually. All three states subject an applicant a
formal hearing process, with input from prosecutor and
victims. Arkansas also has an operational pardon pro-
gram administered through that state’s Parole Board,
though the Board’s recommendations are not binding on
the governor and there is no formal hearing. The cur-
rent governor of Maryland (Robert Ehrlich) has issued a
substantial number of pardons, but the operation of the
power has not been institutionalized in that state. In all
of these states pardon relieves most legal disabilities im-
posed by law and signifies rehabilitation.

Pardon Grounds for Expungement: Pardon is grounds
for judicial expungement in three of the states that have
an operational pardon process: Arkansas, Connecticut,
and Pennsylvania. In Maryland and Oklahoma pardon is
grounds for expungement only for non-violent first-of-
fenders. Pardon is also grounds for expungement in Indi-
ana, Massachusetts, Ohio, South Dakota, Texas, and
Washington, but very few pardons have been issued in
those states in recent years.

III. Automatic Presumption of Rehabilitation
More than half the states have laws regulating the extent to
which public employers and/or licensing authorities may con-
sider a felony conviction in connection with deciding
whether to hire or license, or whether to terminate employ-
ment.14 These laws generally provide that employment or a
license cannot be denied “solely because of” a conviction, but
only if the conviction is “directly related” (or “reasonably” or
“substantially” related) to the particular employment or pro-
fession. Most states give no guidance as to how to establish
this relationship, though a few states define it by reference to
an individual’s “rehabilitation.” As we have seen, New York
issues certificates that attest to an offender’s rehabilitation for

public and private employment and for occupational licens-
ing, and it appears to be the only state that provides for such
case-by-case certification.15 But the law in five states accords
an automatic statutory “presumption of rehabilitation” to in-
dividuals who have a clear record for a certain period of time.
However, only two of these five states provide a mechanism
for enforcement of their nondiscrimination provisions.16

Moreover, in most states there are many occupations that are
excepted from the nondiscrimination obligation, including
those in health, education and care-giving.

Arkansas creates a presumption of rehabilitation for oc-
cupational licensing purposes five years after release or
the completion of parole or probation supervision if a
person has no subsequent convictions with an exception
for teacher and nursing licenses. The licensing authority
is required to state in writing the reasons for denial of the
license if the decision is based, in whole or part, on
conviction of a felony, and a person may file a complaint
under the state administrative procedure act in cases of
violations. ARK. CODE ANN. § 17-1-103.

Minnesota bars public employers and licensing agencies
from disqualifying a person “solely or in part” based on
conviction unless 1) there is a “direct relationship” be-
tween occupation or license and conviction history,
measured by the purposes of the occupation’s regulation
and the relationship of the crime to the individual’s fit-
ness to perform the duties of the position; and 2) indi-
vidual has not shown “sufficient rehabilitation and
present fitness to perform” the duties of the public em-
ployment or licensed occupation. Minn. Stat § 364.03,
subd. 1. Rehabilitation may be established by a record of
law-abiding conduct for one year after release from con-
finement, or successful completion of probation or pa-
role. § 364.03, subd. 2. Once a person establishes
“sufficient rehabilitation and fitness to perform the du-
ties of the public employment sought or the occupation
for which the license is sought,” that person “shall not
be disqualified from the employment or occupation”
even if the conviction “directly relates to the public em-
ployment sought or to the occupation for which a li-
cense is sought.” Enforced through state administrative
procedure act.

Montana: A person is entitled to a presumption of
rehabilitation for occupational licensing purposes once
he or she successfully completes probation or parole su-
pervision without any subsequent criminal convictions.
Mont. Code Ann. §3 7-1-205.

New Mexico: In application for public employment or
occupational license, a “presumption of sufficient reha-
bilitation” is recognized after a period of “three years
after final discharge or release from any term of imprison-
ment without any subsequent conviction” when the
criminal conviction does not directly relate to the partic-
ular employment, trade, business or profession. N.M.
STAT. ANN. § 28-2-4. Presumption does not apply to
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convictions that directly relate to the profession or to
persons seeking licensing or employment in education
and child-care facility licenses if they were convicted of
drug trafficking, sexual offenses, or child abuse.

North Dakota: A person may be denied license because
of a prior conviction only “if it is determined that such
person has not been sufficiently rehabilitated, or that the
offense has a direct bearing upon a person’s ability to
serve the public in the specific occupation, trade, or pro-
fession.” Completion of five years after final discharge
without subsequent conviction “shall be deemed prima
facie evidence of sufficient rehabilitation.” If conviction
is used “in whole or in part” as a basis for disqualifica-
tion, it “shall be in writing and shall specifically state the
evidence presented and the reasons for disqualification.”
N.D. Cent. Code § 12.1-33-02.1.17

IV. Judicial Expungement
In eight states the courts have primary responsibility for
administering the state’s certification scheme through statutory
expungement-type relief that is available to most adult felony
convictions. In Arizona, Kansas, Massachusetts, Nevada, New
Hampshire, Oregon, Utah, and Washington, judicial relief
from collateral legal disabilities is available for all but serious
and violent crimes and sex offenses. In every jurisdiction but
Arizona, a person whose conviction has been expunged or
sealed may deny its existence in response to most inquiries.
Most expungement schemes include an eligibility waiting pe-
riod, which in several cases is quite lengthy (e.g., 15 years for
felonies in Massachusetts).

Arizona: Arizona law permits all state offenders except
those convicted of serious violent offenses, to have their
convictions “set aside” or “vacated” by the sentencing
court, and the charges against them dismissed, upon suc-
cessful completion of probation or sentence and dis-
charge. Ariz. Rev. Stat. Ann. §§ 13-907(A). Convicted
persons are entitled to be informed of their “right” to a
set-aside at the time of discharge. Id. See also Ariz. R.
Crim. P. 29.1, requiring notice to probationers at time of
discharge of right to have conviction “vacated.” This re-
lief restores all rights and generally releases the person
“from all penalties and disabilities resulting from the
conviction.” However, it does not relieve the offender
from having to report the conviction if asked.

Kansas: Kan. Stat. Ann. § 21-4619 (expungement).
Some serious offenses (murder, rape, sex offenses) are ex-
cluded from the procedure, and a waiting period is im-
posed of three to five years after discharge from
probation or parole, depending on the offense. After ex-
pungement, person shall be treated “as not having been
convicted,” and an order of expungment “erases” the
conviction, save that it may be brought up in subsequent
prosecutions and may be used in connection with licens-
ing decisions. A person must be informed at each stage
of the criminal process about the possibility of obtaining
expungement. § 21-4619(g).

Massachusetts: Mass. Gen. Laws Ann. ch,. 276, §
100A (sealing). A state felon may apply to court to have
his record sealed after 15 years, provided he has no subse-
quent conviction (misdemeanant 10 years). An appli-
cant for employment whose record has been sealed may
deny the existence of the conviction and licensing au-
thorities are prohibited from disqualifying the applicant
based on the record, though the conviction may still be
taken into account for law enforcement purposes. In ad-
dition, governor’s pardon accomplishes sealing of record.
Mass. Gen. Laws Ann. ch. 127, § 152.).

Nevada: Nev. Rev. Stat. § 179.245 (sealing). After an
eligibility waiting period that varies depending on the se-
riousness of the offense (seven to 15 years after the date
of conviction or release from actual custody, whichever is
later, three years for misdemeanors), a person may peti-
tion the court in which he was convicted to seal all
records related to the conviction. Nev. Rev. Stat. §
179.245(1)(a). If the court seals the records, “all pro-
ceedings recounted in the record are deemed never to
have occurred” (with exceptions related to law enforce-
ment and subsequent offenses), and the person “may
properly answer accordingly to any inquiry concerning
the arrest, conviction, or acquittal and the events and
proceedings related to the arrest, conviction, or acquit-
tal.” Nev. Rev. Stat. § 179.285.

New Hampshire: Convictions for all but serious violent
crimes may be “annulled” following completion of the
sentence and waiting periods ranging from 1 to 10 years.
N.H. Rev. Stat. Ann. §§ 651:5(III) and (IV). Those
convicted of more than one offense may have a longer
waiting period. Upon entry of an order of annulment,
the person “shall be treated in all respects as if he had
never been arrested, convicted, or sentenced”, except
that, upon conviction of any later crime, the annulled
conviction may be taken into account for sentencing
purposes and may be counted toward habitual offender
status. N.H. Rev. Stat. Ann. § 651:5(X)(a).

Oregon: Adult felony offenders (except for violent, sex,
and traffic offenses) may apply to the sentencing court to
have conviction “set aside” three years after sentence
served. Must have no pending criminal proceedings,
and no conviction within 10 years. Misdemeanors have
a one-year waiting period. If conviction set aside of-
fender may deny its existence. Or. Rev Stat. §
137.225(1) through (6).

Utah: Expungement is available from sentencing court
for most offenses. Eligibility waiting period seven years
for felonies, three to five for misdemeanors. Longer (10
years) for alcohol- and drug-related offenses. Utah Code
Ann § 77-18-11(1), (11). Certain violent and sex of-
fenders categorically ineligible. Recidivists must wait 20
years. § 77-18-12(3) amended by 2005 Utah Laws 2. If
eligible, expungement “shall issue” unless contrary to
public interest. Recipient may deny conviction, though
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it may be used for various purposes, as in sentencing and
firearms prosecutions. §§ 77-18-13(3), 77-18-15(4), (7).

Washington: After discharge, after a specified period of
time (5 or 10 years) certain offenders may apply to have
sentence “vacated,” and may then deny having been
convicted. Wash Rev. Code §§ 9.94A.640, 9.95.240,
9.96.060 (vacation). Governor’s pardon also has effect
of vacating conviction, but very few are given. Wash.
Rev. Code. § 9.94A.030.

Michigan, New Jersey, Ohio, and Rhode Island make
some form of expungement or sealing available to some
or all first felony offenders upon completion of sentence,
including those sentenced to prison. Rhode Island’s ex-
pungement provisions are widely used, with 4,201 misde-
meanors and 490 felonies expunged in 2004 alone.
Ohio’s sealing statute is also widely used, but applies only
to non-violent offenses that are not subject to a manda-
tory prison term.

Deferred Adjudication: A growing number of jurisdic-
tions expunge or seal the entire record where an offender
successfully completes probation pursuant to a deferred
adjudication agreement, and the charges are dismissed or
the conviction set aside. Arkansas, Connecticut, Iowa,
Louisiana, Missouri, Nevada, South Dakota, Texas, and
Vermont all provide for expungement or sealing of the
entire record in deferred adjudication cases. Iowa, Mis-
sissippi, Montana, Oklahoma, and South Dakota make
this relief available only to first offenders.

Pardon Grounds for Expungement: See p. 6, supra.

Endnotes
1. This paper deals primarily with relief from the collateral conse-

quences of a felony conviction, which tend to be more severe and less
tractable than the collateral consequences associated with misde-
meanors and juvenile offenses, offenses in which adjudication has been
deferred, or with arrest records not resulting in conviction.

2. Office of the Pardon Attorney, U.S. Dep’t of Justice, “Civil Dis-
abilities of Convicted Felons: A State-by-State Survey” 1 (1996).

3. The term “certificate of rehabilitation” is used in a generic sense
to describe an official recognition that a criminal offender deserves to
regain legal rights and status lost as a result of conviction, and has
demonstrated reliability and good character over a period of time.

4. Connecticut’s “certificate” is called a “provisional pardon”, and it
is included here because it is awarded by an appointed board and its ef-
fects are narrowly defined by statute. The state of Mississippi also of-
fers a “certificate of rehabilitation,” but it appears intended exclusively
to restore firearm rights. See Miss. Code Ann. § 97-37-5 (1) and (3).
See also Op.Atty.Gen. No. 2005-0143, (April 1, 2005)(certificate does
not “remove” a conviction or allow a convicted felon to be qualified as
a candidate for public office.)

5. See N.Y. Correct. Law § 753(2); Arrocha v. Bd. Of Education, 712
N.E.2d 669 (1999). The “Certificate of Good Conduct” originated in
the 1940’s as a kind of administrative pardon given by the Parole Board
after a five-year waiting period. The certificate program was expanded
in the 1960’s to include a “Certificate of Relief from Disabilities” as a

way for first-time felony offenders to regain their rights more quickly.
Governor Nelson Rockefeller’s Memorandum accompanying the legis-
lation makes the intent clear: “This bill will reduce the automatic re-
jection and community isolation that often accompany conviction of
crimes and will thus contribute to the complete rehabilitation of
[felons] and their successful return to responsible lives in the commu-
nity.” In 1976 both certificates were given additional legal effect (“pre-
sumption of rehabilitation”) under the broad nondiscrimination
provisions of N.Y. Correct. Law §§ 750-755, which prohibit denial of
employment or licensure based on conviction absent a public safety risk
or a “direct relationship” between the conviction and the employment
sought. It might be argued that there is little or no difference in legal
effect between the CRD and the CGC, although even first offenders
who have a CRD must obtain a CGC if they want to qualify for “public
office,” including such public employment as firefighter or correctional
officer. See § 701(1).

6. See “Reentry and Reintegration: The Road to Public Safety: Report
and Recommendations of the Special Committee on Collateral Conse-
quences of Criminal Proceedings” at 99-106 (May 2006),
http://www.nysba.org/MSTemplate.cfm?Section=Report__Re-Entry_and_
Reintegration__The_Road_to_Public_Safety&Site=Special_
Committee_on_Collateral_Consequences_of_Criminal_Proceedings&
Template=/ContentManagement/HTMLDisplay.cfm&ContentID=74434.

7. The process for obtaining a CRD is described in 730 Ill. Comp.
Stat. 5/5-5.5-5 through 20, and its effect in the context of licensing de-
cisions is set forth in 5/5-5-5(h). The process for obtaining at CGC is
described in 730 Ill. Comp. Stat. 5/5-5.5-25(a) through 30. In the bill
as originally introduced, the CGC would have “relieve[d] an eligible of-
fender of any disability, or . . . remove[d] any bar to his or her employ-
ment.” However, this provision was rewritten in the House so that the
entire legal effect of the CGC is contained in the provision describing
criteria for its award (“he or she has been a law-abiding citizen and is
fully rehabilitated”).

8. The Connecticut Board of Pardons and Parole operates wholly in-
dependently of the governor, and issues about 200 full pardons each
year, acting favorably on about 25% of the applications it receives. A
person may apply for a full pardon five years after the completion of the
sentence; if successful, the record of conviction is “erased” and the per-
son may deny ever having been convicted.

9. A provision similar to New York’s fair employment practices law,
which would have given the provisional pardon the effect of creating a
“presumption of rehabilitation,” was excised from the bill shortly before
its passage.

10. A certificate of rehabilitation is given independent legal effect
to avoid exemption from employment in a few specific professions. See,
e.g. Health & Saf. Code, § 1522, subd. (g)(1)(A)(ii)(licensed commu-
nity care facilities); Cal. Admin. Code tit. 10, § 3723 (real estate
license); Newland v. Board of Governors (1977) 19 Cal.3d 705, 712-714
(teaching certificate).

11. In Nevada, a full and unconditional pardon removes all disabili-
ties, including licensing barriers, but does not “erase” conviction or re-
move stigma of conviction.

12. Georgia also has a first offender expungement law, by which all
first offenders may be placed on probation or sentenced to confinement
without an adjudication of guilt. Upon successful completion of proba-
tion or sentence, they are “not considered to have a criminal convic-
tion,” and “suffer no adverse effect upon [their] civil rights or liberties.”

13. The Utah board receives only about three to five requests for
pardon a year, and there have been only about 10 pardons issued in the
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past decade. The relative paucity of pardon applications and grants in
Utah can be explained by the general availability of expungement as an
alternative restoration mechanism for all but the most serious offenders.
In Utah, most felony offenders are entitled to judicial expungement
after a relatively short waiting period, unless the court finds that this
would be “contrary to the public interest.” The only people who need a
pardon to restore rights in Utah are those who have been convicted of
serious violent felonies.

14. See Margaret Colgate Love, RELIEF FROM THE COLLATERAL CON-
SEQUENCES OF A CRIMINAL CONVICTION: A STATE-BY-STATE RESOURCE

GUIDE (2006). See also http://www.sentencingproject.org/rights-restora-
tion.cfm.

15. Illinois’ certificates also carry a “presumption of rehabilitation,”
but only within the context of a limited number of licensing schemes.

16. In addition to New York, Wisconsin and Hawaii provide for
enforcement of their nondiscrimination provision through a fair
employment practices law. Massachusetts’ nondiscrimination law also
provides for FEP enforcement, but it extends only to misdemeanor of-
fenses. A few other states (e.g., Arizona, Arkansas, Louisiana, Min-
nesota) authorize complaints to be brought under the state’s
administrative procedure act.

17. The “direct bearing” standard and “rehabilitation” tests of this
statute are incorporated into dozens of licensing statutes in the N.D.
Cent. Code, including: liquor licenses (§ 5-03-01.1); teachers (§ 15.1-
13-25); residential treatment centers for children (§ 25-03.2-04); archi-
tects and landscape architects (§ 43-03-13); lawyers (§ 27-14-02);
barbers (§ 43-04-31.1); electricians (§ 43-09-09.1); funeral service di-
rector (§ 43-10-11.1);
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A. Justice Kennedy’s Challenge
Supreme Court Justice Anthony M. Kennedy’s dramatic address
to the American Bar Association on August 9, 2003 at its an-
nual meeting in San Francisco raised fundamental questions
about the fairness, wisdom and efficacy of criminal punishment
throughout the United States. Justice Kennedy recognized that
arrests, prosecutions and highly publicized trials often com-
mand public attention, but there is rarely much interest on the
part of the public, including its lawyers, after a person has been
convicted and sentenced. What happens to those who are
punished is a mystery to many. As he spoke about corrections
and punishment, Justice Kennedy anticipated that many of the
lawyers in the audience might not warm to his subject:

The subject of prisons and corrections may tempt some of
you to tune out. You may think, “Well, I am not a crimi-
nal lawyer. The prison system is not my problem. I might
tune in again when he gets to a different subject.” . . .

. . . . Even those of us who have specific professional re-
sponsibilities for the criminal justice system can be neg-
lectful when it comes to the subject of corrections. The
focus of the legal profession, perhaps even the obsessive
focus, has been on the process for determining guilt or
innocence. When someone has been judged guilty and
the appellate and collateral review process has ended,
the legal profession seems to lose all interest. When the
prisoner is taken way, our attention turns to the next
case. When the door is locked against the prisoner, we
do not think about what is behind it.

The failure of the legal profession to pay sufficient attention
to corrections and prisons in Justice Kennedy’s view was an ab-
dication of responsibility:

In my submission you have the duty to stay tuned in.
The subject is the concern and responsibility of every
member of our profession and of every citizen. This is
your justice system; these are your prisons. The Gospels’
promise of mitigation at judgment if one of your fellow
citizens can say, “I was in prison, and ye came unto me,”
does not contain an exemption for civil practitioners, or
transactional lawyers, or for any other citizen. And, as I
will suggest, the energies and diverse talents of the entire
Bar are needed to address this matter. . . .

. . . . We have a greater responsibility. As a profession, and
as a people, we should know what happens after the pris-
oner is taken away. To be sure the prisoner has violated
the social contract; to be sure he must be punished to vin-
dicate the law, to acknowledge the suffering of the victim,
and to deter future crimes. Still, the prisoner is a person;
still, he or she is part of the family of humankind. . . .

. . . . It is no defense if our current prison system is more the
product of neglect than of purpose. Out of sight, out of mind
is an unacceptable excuse for a prison system that incarcer-
ates over two million human beings in the United States

It appears that it was not happenstance that Justice
Kennedy concluded that “the energies and diverse talents of
the entire Bar are needed to address this matter,” for the mat-
ter of which he spoke was corrections, imprisonment, and pun-
ishment writ large. His address raised fundamental questions
about American sentencing and correctional practices.

Justice Kennedy expressed a number of concerns.

(1) About the sheer number of people locked up in the
United States as compared to other civilized nations:
Were we to enter the hidden world of punishment, we
should be startled by what we see. Consider its remark-
able scale. The nationwide inmate population today is
about 2.1 million people. In California, even as we
meet, this State alone keeps over 160,000 persons be-
hind bars. In countries such as England, Italy, France
and Germany, the incarceration rate is about 1 in
1,000 persons. In the United States it is about 1 in
143.

(2) About the disproportionate impact of incarceration
on minorities:

We must confront another reality. Nationwide, more
than 40% of the prison population consists of African-
American inmates. About 10% of African-American
men in their mid-to-late 20s are behind bars. In some
cities more than 50% of young African-American men
are under the supervision of the criminal justice system.

(3) About the costs and length of incarceration:
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While economic costs, defined in simple dollar
terms, are secondary to human costs, they do illus-
trate the scale of the criminal justice system. The
cost of housing, feeding and caring for the inmate
population in the United States is over 40 billion
dollars per year. In the State of California alone, the
cost of maintaining each inmate in the correctional
system is about $26,000 per year. And despite the
high expenditures in prison, there remain urgent,
unmet needs in the prison system. . . .

. . . When it costs so much more to incarcerate a pris-
oner than to educate a child, we should take special
care to ensure that we are not incarcerating too
many persons for too long.

(4) About the federal sentencing guidelines and manda-
tory minimum sentences:

In the federal system the sentencing guidelines are
responsible in part for the increase in prison terms. In
my view the guidelines were, and are, necessary. Be-
fore they were in place, a wide disparity existed
among the sentences given by different judges, and
even among sentences given by a single judge. As my
colleague Justice Breyer has pointed out, however,
the compromise that led to the guidelines led also to
an increase in the length of prison terms. We should
revisit this compromise. The Federal Sentencing
Guidelines should be revised downward.

By contrast to the guidelines, I can accept neither
the necessity nor the wisdom of federal mandatory
minimum sentences. In too many cases, mandatory
minimum sentences are unwise and unjust.

(5) About the importance of judicial discretion in
sentencing:

Under the federal mandatory minimum statutes a
sentence can be mitigated by a prosecutorial decision
not to charge certain counts. There is debate about
this, but in my view a transfer of sentencing discre-
tion from a judge to an Assistant

U. S. Attorney, often not much older than the defen-
dant, is misguided. Often these attorneys try in good
faith to be fair in the exercise of discretion. The pol-
icy, nonetheless, gives the decision to an assistant
prosecutor not trained in the exercise of discretion
and takes discretion from the trial judge. The trial
judge is the one actor in the system most experienced
with exercising discretion in a transparent, open, and
reasoned way. Most of the sentencing discretion
should be with the judge, not the prosecutors.

(6) About the atrophy of the pardon power:

The pardon process, of late, seems to have been drained

of its moral force. Pardons have become infrequent. A
people confident in its laws and institutions should not
be ashamed of mercy. The greatest of poets reminds us
that mercy is “mightiest in the mightiest. It becomes
the throned monarch better than his crown.” I hope
more lawyers involved in the pardon process will say to
Chief Executives, “Mr. President,” or “Your Excellency,
the Governor, this young man has not served his full
sentence, but he has served long enough. Give him
what only you can give him. Give him another chance.
Give him a priceless gift. Give him liberty.”

(7) About the dehumanizing experience of prison and the
importance of rehabilitation as a punishment goal:

The debate over the goals of sentencing is a difficult one,
but we should not cease to conduct it. Prevention and
incapacitation are often legitimate goals. Some classes of
criminals commit scores of offenses before they are
caught, so one conviction may reflect years of criminal
activity. There are realistic limits to efforts at rehabilita-
tion. We must try, however, to bridge the gap between
proper skepticism about rehabilitation on the one hand
and improper refusal to acknowledge that the more than
two million inmates in the United States are human be-
ings whose minds and spirits we must try to reach. . . .

. . . . Professor [James] Whitman [Harsh Justice] con-
cludes that the goal of the American corrections sys-
tem is to degrade and demean the prisoner. That is a
grave and serious charge. A purpose to degrade or de-
mean individuals is not acceptable in a society
founded on respect for the inalienable rights of the
people. No public official should echo the sentiments
of the Arizona sheriff who once said with great pride
that he “runs a very bad jail.”

The bottom line, Justice Kennedy concluded, is that “[o]ur
resources are misspent, our punishments too severe, our sen-
tences too long.” He requested that the American Bar Associ-
ation turn its attention to these issues:

I hope it is not presumptuous of me to suggest that the
American Bar Association should ask its President and
the President-elect to instruct the appropriate commit-
tees to study these matters, and to help start a new public
discussion about the prison system. It is the duty of the
American people to begin that discussion at once.

President Dennis Archer committed himself to begin that
“new public discussion” and formed the Commission to which
Justice Kennedy subsequently agreed to lend his name. Presi-
dent Archer appointed Commission members from within the
American Bar Association, thereby assuring broad representa-
tion from its membership. Most of its members have substan-
tial criminal justice experience. A few had little experience in
criminal justice but brought to their work the discerning eye
that good lawyers bring to new problems. Brief descriptions of
the members are found in an Appendix to this Report.
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B. Accepting the Challenge
The challenge for the ABA Justice Kennedy Commission was to
begin the process of getting the organized bar focused on correc-
tions and punishment, to make initial recommendations for im-
proving public knowledge of and confidence in the sentencing
and correctional process, and to seek to make punishment more
effective in preventing crime and enabling offenders to reenter
society once they have paid the price for criminal activity.

We determined early on that we needed to gather as much in-
formation about current sentencing practices, correctional prac-
tices, pardon systems and reentry issues as possible. In November
2003, we held three days of hearings in Washington, D.C., and
explored a wide range of issues with the help of some of the na-
tion’s leading experts. We held additional hearings in San Anto-
nio, Texas, in February 2004, during the ABA Mid-Winter
Meeting. Our focus was on the Texas criminal justice system as
an illustration of how one state was dealing with the expense of
incarceration and many issues similar to those raised by Justice
Kennedy. In March, representatives of the Commission met
with the Chair of the Criminal Law Committee of the Judicial
Conference of the United States. In April, we held hearings in
Sacramento, California, explored issues faced by the state with
the largest prison population, and learned about reforms that
were being considered in that state. Commission representatives
engaged in a discussion at the Stanford Law School with the
Latino Law Students Association, which was especially inter-
ested in disparities in sentencing disfavoring minority offenders.
In May, Commission representatives interviewed Maryland offi-
cials responsible for the state criminal justice system concerning
reforms that have been adopted and are under consideration.

Throughout the year, we have followed to the greatest ex-
tent possible the activity that has occurred in so many states as
they consider ways of reducing the costs of their correctional
systems. Just keeping up with current recent developments af-
fecting sentencing, prison populations, and prisoner reentry
has been a challenge.

All the while we have been aware that in some respects the
Kennedy Commission has been asked to reexamine the most
fundamental issues that arise in criminal justice debates and to
deal with problems that have been present for decades. The
questions that must be asked by anyone addressing the issues
raised by Justice Kennedy include, but are not limited to, these:
What is (or are) the purpose (or purposes) of punishment? How
much punishment is necessary for particular crimes? Does a pol-
icy of incarcerating a greater number of criminals lead to
greater reductions in crime? How do we know when sentences
are too long? What factors should mitigate or enhance punish-
ment? How can we prevent unwarranted disparities in sentenc-
ing? How can we recognize legitimate differences among
offenders charged with similar offenses? Are minorities dispro-
portionately represented in prison because of racial discrimina-
tion or insensitivity, conscious or unconscious, or because they
commit a disproportionate percentage of criminal acts? At what
point do racial disparities erode confidence among minorities
that the criminal justice system is fair? Should offenders get a
second chance? If so, what is the best way to provide that
chance? Should the pardon power be reinvigorated? Can collat-
eral sanctions be eliminated without endangering the public?

The unsurprising conclusion that we reached is that we cannot

answer many of these questions, for they do not permit a single,
correct answer. Reasonable people can and do differ on the an-
swers. Consider, for example, the purpose(s) of punishment.
Some people argue from a moral perspective that one who com-
mits a crime simply deserves punishment, and that no further pur-
pose need be identified. Other people would argue that
punishment serves instrumental goals; it deters, reforms, incapaci-
tates, and restores. But, there is no agreement as to which instru-
mental goals are most important. In the end, we offer no grand
conclusions or pronouncements on the criminal justice issues that
have been debated by scholars, judges and lawyers for many years.

We have been able to identify some important, but hardly
new, principles that appear to command support from a wide
cross-section of the population of judges, legislators, prosecu-
tors, defense counsel and scholars from whose testimony, dis-
cussion and writings we have benefited. These basic principles
undergird the recommendations that we make in the four reso-
lutions that we present to the Houses of Delegates. The reso-
lutions cover (1) punishment, incarceration and sentencing;
(2) racial discrimination and unjustified disparities; (3) com-
mutation, elimination of collateral disabilities and restoration
of rights; and (4) prison conditions and offender reentry.

C. Ten Basic Principles
(1) There is no universally accepted view of what the goal or pur-

pose of punishment is, but there is something of a growing con-
sensus that (a) while incarceration is an appropriate
punishment for many crimes, it is not the only punishment op-
tion that should be available in a comprehensive sentencing
system; (b) when incarceration is imposed as all or part of a
sentence, society and offenders benefit when offenders are pre-
pared to reenter society upon release from incarceration; (c)
while there is a place for harsh punishment in a sentencing sys-
tem, there also is a place for rehabilitation of offenders; and (d)
community-based treatment alternatives to prison may be both
cost-effective and conducive to safer communities.

(2) It is possible to differentiate among crimes, rank them in
relative order of seriousness, and tailor sentences in order
to further public safety, economic efficiency, and the ends
of justice. Some crimes, but not all, involve egregious con-
duct. Some crimes, but not all, pose grave danger to the
community. Criminal codes in the United States have be-
come enormously complex and cover an incredible array of
human conduct. Some crimes require no mens rea at all,
while others require specific intent. Some crimes have no
readily identifiable victims, while others have identifiable
victims who have lost lives, health and property.

(3) For offenders who commit the most serious criminal acts,
particularly acts of violence against others, lengthy terms
of incarceration are generally warranted to recognize the
magnitude of the antisocial act (or as retribution or “just
desserts”), incapacitate the offender for the safety of the
community, and send a deterrent signal to others.

(4) As the seriousness of crime and threat of harm diminishes,
the need for lengthy periods of incarceration also diminishes.
Indeed, in many instances society may conserve scarce
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resources, provide greater rehabilitation, decrease the proba-
bility of recidivism and increase the likelihood of restitution if
it utilizes alternatives to incarceration like drug treatment. For
treatment type alternatives to work, a genuine program must
be established and sufficient resources must be devoted to it.

(5) Sentencing guidelines or other systems that guide sentencing
courts in sentencing can, as the ABA Standards for Criminal
Justice: Sentencing (3d ed. 1994) recognized, help to mini-
mize unwarranted and unjustified disparities in punishment
among similarly situated offenders. However, any system that
guides the discretion of sentencing courts runs a risk of be-
coming too wooden unless it permits sentencing courts to
take into account individual characteristics of an offense or
offender that support an increase or decrease in the guideline
or presumptive sentence that might otherwise be imposed. A
combination of guidance and an ability to depart offers some
hope of a sentencing system in which like offenders are
treated alike, while differences among offenders are not over-
looked. There is no need for mandatory minimum sentences
in a guided sentencing system. As long as there is trans-
parency – i.e., judges explain an increase or decrease in an
otherwise applicable sentence – and review of such decisions,
the right balance between avoiding unwarranted disparities
while recognizing individual characteristics of offenses and
offenders can be maintained, and judges can be held account-
able for their decisions. This balance can be aided if there is
an entity provided with sufficient resources and charged with
monitoring the sentencing system, providing public reports
on its operation, and recommending changes in light of
crime rates, observed sentencing patterns, racial disparity in
sentencing and the availability of sentencing alternatives.
Guided discretion may also be useful when probation and pa-
role revocation decisions are made.

(6) Offenders who serve substantial terms of imprisonment and
who will be released back into society often are unprepared for
their release. If offenders cannot successfully reenter their
communities, the chances increase that they will commit fu-
ture criminal acts. Offenders who serve substantial terms of
imprisonment often do not possess the tools necessary to pre-
pare themselves to reenter society. Successful reentry depends
upon education, training, and treatment while in prison, and
lawful means of supporting oneself in the community after re-
lease. Prison conditions should support education, training
and treatment of offenders. Inhumane and cruel conditions
decrease the likelihood that prisoners will be able to prepare
themselves for a successful return to the community.

(7) Collateral disabilities imposed upon convicted offenders
may make it difficult for them to resume their place in soci-
ety. The most important predictive factor as to whether an
offender will become a recidivist appears to be employment.
Those who find work are less likely to re-offend. Those
who cannot find legitimate work are more likely to engage
in criminal acts. To the extent that legal and attitudinal
barriers to employing people with convictions can be re-
moved, the chances of work increase and the likelihood of
recidivism decreases.

(8) As President Bush said in his 2004 State of the Union address
which proposed a $300 million prisoner re-entry initiative,
“America is the land of the second chance.”*

1

But, it is also a
nation in which too often the second chances are not good
chances. Compassionate release of offenders based upon cir-
cumstances arising after they have been sentenced is theoreti-
cally possible, but is rarely provided. It has a proper place in a
correctional system. There also is a place for forgiveness.
Those offenders who have served their sentences and have
demonstrated through years of law-abiding conduct that they
have earned forgiveness should receive greater consideration
than they now do in the pardon process. Pardons need not
only be for the innocent or wrongly convicted, but can be
used to recognize the former offender who has seized his or her
second chance and made it a success.

(9) Given the history of race in America – e.g., slavery, Jim
Crow laws, segregation, Japanese internment, urban ghettos
– there is reason for concern when two-thirds of those in-
carcerated are African-American or Latino. Even though
offenders of color may commit a disproportionate percent-
age of certain types of criminal acts as the result of socio-
economic disadvantage and the many other complex causes
of crime, there is also evidence of discriminatory treatment
of defendants and victims of color at various stages of the
criminal process. Every jurisdiction should examine
whether conscious or unconscious bias or prejudice may af-
fect investigatory, prosecution, or sentencing decisions and
take steps to eliminate such

1
bias. All participants in the

criminal justice system, including legislators, should strive
to eliminate the racial impact of their decisions.

(10) There is, as Justice Kennedy noted, a crying need for the
lawyers of America to involve themselves in the national
conversation about these issues. It is long past due for
lawyers to understand what happens to people after they are
arrested and are convicted and sentenced. There is much
that lawyers who understand might do to assist prisoners
serving long terms who have been largely forgotten, even if
that assistance is only to help them maintain connections
with the families and communities they left behind. There
is much they might do to assist offenders who have been re-
leased from prison to reintegrate into their communities,
and thereby increase the likelihood that they will not com-
mit additional crimes. Lawyers who assist convicted offend-
ers may not only help them, but they may simultaneously
decrease future crime rates and thereby reduce the number
of future victims throughout the United States.

Endnotes
*President Bush announced: “This year, some 600,000 inmates will be

released from prison back into society. We know from long experience that
if they can’t find work, or a home, or help, they are much more likely to
commit more crimes and return to prison. So tonight, I propose a four-year,
300 million dollar Prisoner Re-Entry Initiative to expand job training and
placement services, to provide transitional housing, and to help newly re-
leased prisoners get mentoring, including from faith-based groups. America
is the land of the second chance -and when the gates of the prison open, the
path ahead should lead to a better life.”
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Recommendations
RESOLVED, That the American Bar Association urges states,
territories and the federal government to ensure that sentenc-
ing systems provide appropriate punishment without over-re-
liance on incarceration as a criminal sanction, based on the
following principles:

(1) Lengthy periods of incarceration should be reserved
for offenders who pose the greatest danger to the
community and who commit the most serious
offenses.

(2) Alternatives to incarceration should be provided
when offenders pose minimal risk to the community
and appear likely to benefit from rehabilitation efforts.

FURTHER RESOLVED, That the American Bar Association
urges that states, territories and the federal government:

(1) Repeal mandatory minimum sentence statutes;
(2) Employ sentencing systems consistent with Blakely v.

Washington, 542 U.S. ___, 72 U.S.L.W. 4546 (June
24, 2004), that guide judicial discretion to avoid un-
warranted and inequitable disparities in sentencing
among like offenses and offenders, but permit courts
to consider the unique characteristics of offenses and
offenders that may warrant an increase or decrease in
a sentence;

(3) Require a sentencing court to state on the record rea-
sons for increasing or decreasing a presumptive sen-
tence, and permit appellate review of any sentence so
imposed.

(4) Assign responsibility for monitoring the sentencing
system to an entity or agency with sufficient author-
ity and resources to:

(a) Recommend or adopt alternatives to incarceration
that have proven successful in other jurisdictions;
and

(b) Gather and analyze data as to criminal activity
and sentencing and the financial impact of pro-
posed legislation, and consider whether changes
in sentencing practices should be recommended or
adopted in light of increases or decreases in crime
rates, changes in sentencing patterns, racial dis-
parities in sentencing, correctional resources, and
availability of sentencing alternatives.

(5) Study and fund treatment alternatives to incarcera-
tion for offenders who may benefit from treatment
for substance abuse and mental illness.

(6) Adopt diversion or deferred adjudication programs
that, in appropriate cases, provide an offender with
an opportunity to avoid a criminal conviction.

(7) Develop graduated sanctions for probation and pa-
role violations that provide for incarceration only
when a probation or parole violator has committed a
new crime or poses a danger to the community.

FURTHER RESOLVED, That the American Bar Association
recommends that the Congress:

(1) Repeal the 25 percent rule in 28 U.S.C. §994(b)(2)
to permit the United States Sentencing Commission
to revise, simplify and recalibrate the federal sentenc-
ing guidelines and consider state guideline systems
that have proven successful.

(2) Reinstate the abuse of discretion standard of appel-
late review of sentencing departures, in deference to
the district court’s knowledge of the offender and in
the interests of judicial economy.

(3) Minimize the statutory directives to the United
States Sentencing Commission to permit it to exer-
cise its expertise independently.

(4) Repeal the limitation on the number of judges who may
serve on the United States Sentencing Commission.

Report
A. Shifting Sentencing Models: From Rehabilitation
to Retribution
For most of the twentieth century prior to the Sentencing Re-
form Act of 1984 (the “SRA”)1 and sentencing reform meas-
ures enacted in many states, the rehabilitative2 or “medical”
model3 of sentencing prevailed in the federal (and state)
courts.4 The assumption upon which sentencing rested was
that, through a combination of deterrence motivated by the
unpleasant experience of incarceration, and personal renewal
spurred by counseling, drug treatment, job training and the
like, criminal deviance could be treated like any other disor-
der. The system recognized, albeit grudgingly, that some defen-
dants were, in effect, “incurable” and thus could only be
quarantined through lengthy or life sentences, and that in a
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few cases the crime was so egregious that the public demand
for retribution outweighed rehabilitative considerations.5 But
the dominant paradigm was rehabilitative. Therefore, sen-
tences were supposed to be “individualized,” in the way that
medical treatment is individualized, according to the symp-
toms and pathology of the offender.6

Before the advent of guideline systems of sentencing, state
and federal sentences were described as “indeterminate,” a
word often used to refer to two different, but related, ideas in
the sentencing context. First, an indeterminate sentencing sys-
tem is one in which the judge sentences a defendant either to
a specified term, or to a range of years (e.g., 520), but the num-
ber of years the defendant actually serves is determined later by
an administrative body like a parole board.7 For most of the
twentieth century, state and federal sentencing was indetermi-
nate in this sense and still is in many states for some or all
crimes.8 For example, a federal judge would sentence a federal
defendant to a specific term of years, but the proportion of the
announced term that the defendant would actually spend in a
cell was controlled primarily by the United States Parole Com-
mission.9 The Parole Commission, an executive branch agency,
not only created its own guidelines for determining release
dates,10 but retained discretionary power to set individual re-
lease dates anywhere within the broad parameters dictated by
those guidelines.11

Second, federal sentencing before the Guidelines was said
to be “indeterminate” in the sense that the judge had virtually
unlimited discretion to sentence a convicted defendant any-
where within the range created by the statutory maximum and
minimum penalties for the offense or offenses of conviction.12

As long as the judge kept within the statutory range, there
were virtually no rules about how he or she made the choice of
sentence.13 There was no limitation on either the type or qual-
ity of information a judge could consider at sentencing.14

Moreover, none of this information was subject to filtering by
the rules of evidence,15 and the judge was required to make no
findings of fact. Moreover, so long as the final sentence was
within statutory limits, it was essentially unreviewable by a
court of appeals.16

The pre-Guidelines federal sentencing system was indeter-
minate in both senses of the word because its objectives were
primarily (though never exclusively) rehabilitative. At the
time of sentencing, the system assumed that judges expert in
the law and the social sciences, and seasoned by the experi-
ence of sentencing many offenders, would choose penalties
that maximized the rehabilitative chances of offenders.17 After
sentencing, the assumption was that trained penologists could
determine when a prisoner had been rehabilitated18 and thus
advise the Parole Commission about release dates.19

The rehabilitative model was not necessarily favorable to
defendants, and it was not necessarily fair. Two defendants
committing the same crime under the same circumstances
could receive very different sentences depending on a particu-
lar judge’s or jury’s sentencing idiosyncrasies. A parole board
could prevent some harshness, but could not assure that a de-
fendant did not serve a much longer term than most similar of-
fenders. The unguided nature of the system, which still exists
in some states, is strange in American law, as one commenta-
tor has noted:

It is curious to see how few standards existed in criminal
sentencing prior to the advent of guidelines and truth in
sentencing and to compare the discretion awarded judges
and juries with other aspects of American life. Suppose
that Congress provided in the Internal Revenue Code
that the Commissioner of the Internal Revenue Service
(IRS) should assess income tax as he or she sees fit. In
other words, the Commissioner should make the tax fit
the individual taxpayer. Would anyone doubt that such a
system would be deemed unconstitutional—either as a
denial of equal protection (failing the rational basis test),
a denial of due process (also failing a rational basis test
and suggesting total arbitrariness and capriciousness), or
even as an invalid delegation of power.

Take another example. Suppose that Congress authorized
the Social Security Administration (SSA) to make social
security payments to individuals as it deems wise. We
would have the same constitutional challenges, and I
think most legal observers would predict that they
clearly would succeed.

Stephen A. Saltzburg, “Due Process, History, and Apprendi v.
New Jersey,” 38 American Criminal Law Review 243, 245
(2001)(footnotes omitted).

In the 1970’s and 1980’s, the rehabilitative model of sen-
tencing fell into disfavor in state and federal courts for a vari-
ety of reasons,20 including rising crime,21 mounting evidence
that prisoners were not being rehabilitated,22 and increasing
concern that indeterminate sentencing produced unjust dispar-
ities among similarly situated offenders.23 A combination of
conservatives inclined toward tougher sentences and liberals
inclined toward checking sentencing disparity coalesced to
produce sentencing reform in the federal system and in many
states. The result was the determinate sentencing revolution,
which has been characterized by (a) limitations on front-end
judicial sentencing discretion through passage of mandatory
minimum sentences for certain offenses and sentencing guide-
lines that narrow the scope of unconstrained judicial sentenc-
ing discretion for all offenses, (b) elimination of or drastic
limitations on parole or other forms of administrative early re-
lease authority, thus requiring defendants to serve a larger pro-
portion of their judicially imposed sentences, and (c) in most
places, increases in the statutory and/or guidelines penalties for
most serious crimes, particularly violent crimes involving
firearms and drug offenses.

The effect on sentencing decisions was enormous. Begin-
ning in the late 1970s, the United States began to respond to
concerns about rising crime by implementing an array of policy
changes which, in the aggregate, produced a steady, dramatic,
and unprecedented increase in the population of the nation’s
prisons and jails. Between 1974 and 2002, the number of in-
mates in federal and state prisons rose from 216,00024 to
1,355,748,25 a more than five-fold increase. Between 1974 and
2001, the rate of imprisonment rose from 149 inmates to 628
inmates per 100,000 population, a more than four-fold in-
crease.26 Jail populations have also increased markedly. Be-
tween 1985 and 2002, the number of persons held in local jails
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more than doubled, from 256,61527 to 665,475.28 By mid-year
2002, the combined number of inmates in federal and state
prisons and jails exceeded two million.29

The average length of time spent in prison has also in-
creased. Alan J. Beck of the Bureau of Justice Statistics de-
scribed the increase in his April 16, 2004 Remarks to the
National Committee on Community Corrections. The aver-
age time served in prison was about five years between 1992
and 2001. Between 1980 and 1992, the average time served
was only 18 months.

These numbers are unprecedented in American history and
represent a marked departure from a long period of relative sta-
bility in imprisonment rates. During the 45year period leading
up to the 1970s, rates of imprisonment in the U.S. (excluding
jail populations) held roughly steady at about 110 per
100,000.30 Moreover, as Justice Kennedy noted in his address
to the Association, current rates of incarceration in the United
States are strikingly different than the practices of most of the
rest of the world, particularly in comparison with other devel-
oped countries. The United States now imprisons a higher
percentage of its residents than any other country, surpassing
Russia, South Africa, and the states of the former Soviet
Union.31 And the U.S. incarcerates its residents at a rate
roughly five to eight times higher than the countries of West-
ern Europe, and twelve times higher than Japan.32

The costs of the American experiment in mass incarcera-
tion have been high. Between 1982 and 1999, direct expendi-
tures by federal, state, and local governments on corrections
jumped from $9 billion to $49 billion, an increase of over
440%.33 During the same period, combined criminal justice ex-
penditures (for police, judicial, and corrections activities) by
federal, state, county, and municipal governments rose from
$35.7 billion in 1982 to $146.5 billion in 1999.34 Moreover,
the costs of an aggressive program of incarceration extend be-
yond the direct dollar outlays of governments on functions eas-
ily identifiable as part of the criminal justice system.
Governments themselves incur a variety of collateral costs
when a defendant is sent to prison or jail, including increased
expenditures for the maintenance and health care of depend-
ents of inmates, lost tax revenues from income that would
have been earned or expenditures that would have been made
by defendants left free in the community, etc.

Finally, and not least, the families and communities from
which inmates come suffer a wide variety of tangible and in-
tangible harms from the absence of the inmate. These include
the emotional, economic, and developmental damage to the
children of incarcerated offenders,35 and the disenfranchise-
ment and consequent political alienation of a significant por-
tion of the young men in the minority communities in which
both crime and punishment are most frequent.36

Alan Beck’s Remarks, cited above, described the overall
impact of incarceration on the American population. Over-
all, more than three percent of American adults were incar-
cerated or under criminal justice supervision in 2002. The
likelihood of an American going to prison sometime in his or
her life more than tripled to 6.6 percent between 1974 and
2001. For an African American male born in 2004, the likeli-
hood of being incarcerated sometime during his lifetime is
32.2 percent.

B. Punishment and Crime
It is unclear what effect increased incarceration has had on
crime rates. The homicide rate, which had held steady at five
or fewer per 100,000 throughout the 1950s and early 1960s,
began rising steeply in 1966 and had nearly doubled by 1974.37

Between 1974 and 1991, homicide rates fluctuated between a
low of 7.9 per 100,000 in 1984-85 and highs of 10.2 in 1980
and 9.8 in 1991.38 Property crime rose steadily throughout the
1960s and 1970s, peaking in around 1979-80, and thereafter
declining gradually.39 Violent crime increased steadily through-
out the 1960’s and 1970’s, declined slightly in the early 1980’s,
but rose again in the latter half of the decade, peaking at all-
time highs in the early 1990s.40 Similarly, the use of illegal
drugs became a common feature of the American scene for the
time in the 1960s,41 continued to increase until about 1985,42

and remains a significant social problem.
The decline in property crimes has been steady, and in re-

cent years there has been a decline in violent crime, as well as a
dramatic drop in homicides and firearm-related violent of-
fenses. Between 1991 and 2002, the number of homicides in
the United States fell from its all-time high of 24,700 to
15,517, and the rate of homicide per 100,000 population
dropped from 9.8 to 5.5.43 From 1994 to 2002, the absolute
number of firearm crimes dropped from 1,248,250 to 442,880, a
decline of 64.5%. In the same period, the rate of firearm crime
per 100,000 declined from 6.0 to 1.9, a decrease of 68.3%.44

Some conservative writers have concluded that increased
imprisonment has been the most important cause of the crime
drop. As Charles Murray of the American Enterprise Institute
wrote in 1997, “We figured out what to do with criminals. In-
novations in policing helped, but the key insight was an old
one: Lock ‘em up.”45 Most academic criminologists have been
more skeptical, emphasizing that crime rates are affected by a
wide array of factors, including changing demographics (partic-
ularly the changing proportion of crime-prone young males in
the population), fluctuating economic conditions, changes in
the drug trade, the availability of firearms, and changes in law
enforcement practices.46 For example, Professor William Spel-
man studied violent crime and prison data between 1972 and
1997 and concluded that violent crime would have declined
when it did even if the prison buildup had never occurred, al-
though the decline was 27% greater than it otherwise would
have been because of the prison buildup.47 But, Spelman also
concludes that the benefits of incarceration in terms of crimes
avoided drops off sharply after a certain point, and that the
marginal benefit to society of additional incarceration after
that point in terms of crimes avoided is very slight.48

Researchers are just beginning to explore the implications
of the dramatic growth in incarceration rates for crime rates,
for families and communities, for prison management, and for
politics.49 It is not even clear that the increased use of incar-
ceration has enhanced public safety, although lawmakers for
twenty years have acted in reliance on the claimed crime-
preventive effect of harsh and certain punishments. It is
hard to say for certain whether recidivism rates are rising or
falling at a particular moment in time, because of the differ-
ent measurements used, and because numerous variables
(e.g., California’s extraordinarily high parole revocation rate)
can skew the figures – though the consensus among a number
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of researchers is that recidivism is not rising.50 Psychological
research has concluded that the effects of a prison stint are
minimal, and that “prisoners cope surprisingly well despite an
initial period of disorientation and serious anxieties about fam-
ily and friends.”51 This literature also concludes that prisoners
can readjust fairly quickly to life in the free community.

The Commission lacks the resources, time and expertise to
enter the fray and opine on the precise relationship between
incarceration and crime reduction. The existing data suggests
that increased incarceration did have a positive impact in re-
ducing crime. The difficulty is in determining when the costs
of increased incarceration outweigh the benefits in terms of
crime reduction. Just as the data support a conclusion that the
movement toward determinate and stiffer sentences produced
a drop in crime, they also indicate that jurisdictions that incar-
cerate increasingly large percentages of their population are
not necessarily any more crime-free than other jurisdictions.

The Texas Criminal Justice Policy Council provided the
Commission with extensive data it compiled comparing incar-
ceration and crime rates in several jurisdictions. During our
San Antonio hearings, judges, prosecutors and defense counsel
uniformly praised the accuracy and integrity of the Council’s
work (and bemoaned the fact that it was effectively abolished
when the Governor zeroed it out of the current budget). The
Council compared Texas with the nation as a whole and also
with other large states. Some of the numbers are instructive.
Between 1991 and 2001, there was a 51.6% increase in the na-
tional incarceration rate and a 29.5% reduction in the crime
rate. In Texas, the incarceration rate for the same period rose
139.4%, while the crime rate was reduced 34.1%. By increas-
ing the incarceration rate by almost three times the national
average, Texas decreased the crime rate only slightly more
than the national average. California increased its incarcera-
tion rate by 42.5% during the 10-year period, and reduced its
crime rate by 42.4%. New York increased the incarceration
rate for the same period by 10.9% and reduced its crime rate by
53.2%. Thus, California and New York obtained greater reduc-
tions in the crime rate than Texas without increasing incarcer-
ation at the same pace as Texas. Pennsylvania increased its
incarceration rate for the period by 61.5%, while reducing the
crime rate by only 16.8%.52

There are various explanations for the various incarceration
increases and crime decreases, and the Commission cannot ex-
plain precisely why some states achieved greater success in re-
ducing crime with less incarceration. The numbers do suggest,
however, that there may well be an overreliance on incarcera-
tion in some criminal justice systems, and there is reason to
doubt whether constantly increasing the use of incarceration is
cost effective. The Washington State Institute for Public Pol-
icy has done an analysis that supports these conclusions, at
least as to its own state.53 The Institute reports that

The key to understanding the costs and benefits of prison
as a crime-control strategy is the economic concept of di-
minishing marginal returns. When applied to prison pol-
icy, this fundamental axiom of economics means that, as
Washington increased the incarceration rate significantly
in the last two decades, the ability of the additional
prison beds to reduce crime has declined. In 1980, the

state had about two people per 1,000 behind DOC bars;
today the rate is over five people per 1,000. Diminishing
returns means that locking up the fifth person per 1,000
did not, on average, reduce as many crimes as did incar-
cerating the second, third, or fourth person per 1,000.54

Washington State is not alone in seeking to determine
whether the use and length of incarceration should be reduced.
In the past several years, there has been substantial activity in a
number of states to modify corrections and sentencing policy by
reducing sentence length or relying on alternatives to incarcer-
ation. Much, if not most, of this activity, originated because of
a concern about budget deficits, but there is clear evidence that
policy makers in many states believe that they are getting
“smarter” on sentencing, rather than relying on the notion that
getting “tougher” is always the best policy. In 2003 alone, at
least nine states applied prospective and retroactive increases to
existing early release credits to shorten time served by incarcer-
ated offenders. Some increases were substantial.55

In New York, for example, where draconian drug laws are in
place, the state enacted two earned-release provisions. One
granted the highest-level drug offenders, who were previously
ineligible for any early release credit, twice the merit time
available to other inmates. The other created a “presumptive
release” system that allows those who have completed a correc-
tional program to be released when eligible for parole without
review by the parole board.56 Five states reduced sentences for
nonviolent offenders in 2003, four states reduced or eliminated
mandatory minimum sentences, and in some states “there is an
emerging consensus that sentences for drug offenses, particu-
larly low-level possession offenses, should be revisited, and
that treatment alternatives may not only be more cost effec-
tive but also more appropriate than prison.”57

**************

[Sections C through K of the original Report I have been omit-
ted, on grounds that they are either duplicative of material else-
where in this volume, or no longer relevant in light of changes
in federal sentencing laws. The full report of the Justice
Kennedy Commission can be found at www.abanet.org/cecs.]

**************

Respectfully submitted,
Stephen Saltzburg, Chairperson Justice Kennedy Commission
August 2004

Endnotes
1. Title II of the Comprehensive Crime Control Act of 1984, Pub.L.

98-473 (1984).
2. See generally, FRANCIS A. ALLEN, THE DECLINE OF THE

REHABILITATIVE IDEAL, passim (discussing the rise and fall of the
“rehabilitative ideal”).

3. Michigan purportedly was the first state to adopt a sentencing sys-
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gins, 880 F.2d 1204, 1207 n. 6 (11th Cir. 1989). See also PAMALA L.
GRISET, DETERMINATE SENTENCING: THE PROMISE AND
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of the rehabilitative juggernaut” between 1877-1970, and noting that
“[a] medical analogue was frequently invoked.”); and ALLEN, supra
note 2, at 35 (referring to the “medical model” of sentencing).
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served one-third of his original stated sentence if the board was satisfied
that “there is a reasonable probability that [the prisoner] will live and
remain at liberty without violating the laws,” and that release “is not
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the Parole Commission as it existed immediately before the adoption of
the sentencing guidelines are set out at 18 U.S.C. §§ 4201 -4218 (re-
pealed 1984). For a general study of the operation of parole decision-
making, see GOTTFREDSON, WILKINS, AND HOFFMAN, supra.

9. The district court had three options when imposing a sentence of
imprisonment: (a) It could impose a sentence under 18 U.S.C.
§4205(a) (repealed 1984), in which case the defendant was obliged to
serve one-third of his sentence before becoming eligible for parole. (b)
Pursuant to 18 U.S.C. §4205(b)(1)(repealed 1984), the court could im-
pose a maximum term of imprisonment, but reduce the minimum term
required before parole eligibility to less than one-third of the maximum

sentence. (c) The court could fix a maximum term and specify that “the
prisoner may be released on parole at such time as the [Parole] Commis-
sion may determine.” 18 U.S.C. §4205(b)(2) (repealed 1984). When
the court imposed a minimum term under either 18 U.S.C. §4205(a), or
18 U.S.C. §4205(b)(1), the Parole Commission retained control over
when the defendant would be released after he served the minimum and
achieved parole eligibility. In the pre-guidelines period, “federal courts
normally sentenced adult offenders pursuant to” §4205(a). United States
v. Scroggins, 880 F.2d 1204, 1207 (11th Cir. 1989).

There was one other factor at work in determining the actual sen-
tence length of federal prisoners, a statutory entitlement to so-called
“good time” credit of up to nearly one-third of the stated sentence. Be-
fore the enactment of the SRA, this entitlement was codified at 18
U.S.C. §4161 (repealed 1984).

10. The creation of parole guidelines was mandated by 18 U.S.C.
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do not apply at sentencing). This rule was adopted in 1975 as part of
the original Federal Rules of Evidence, see Pub.L 93-595, §3, 88 Stat.
1949 (1975), and thus was in effect both before and after the creation
of the federal sentencing guidelines. See also Williams v. New York, 337
U.S. 241, 250-51 (1949) (due process does not require confrontation or
cross-examination in sentencing or passing on probation).

16. See Koon v. United States, 518 U.S. 81 (1996) (“Before the
Guidelines system, a federal criminal sentence within statutory limits
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Recommendations
RESOLVED, That the American Bar Association urges states,
territories and the federal government to strive to eliminate
actual and perceived racial and ethnic bias in the criminal jus-
tice system by enacting measures that would:

(1) Establish Criminal Justice Racial and Ethnic Task
Forces to:

(a) include individuals and entities who play impor-
tant roles in the criminal justice process, and in-
vite community participation from interested
groups such as advisory neighborhood commis-
sions and local civil rights organizations; and

(b) design and conduct studies to determine the ex-
tent of racial and ethnic disparity in the various
stages of criminal investigation, prosecution, dis-
position and sentencing; make periodic public re-
ports on the results of their studies; and make
specific recommendations intended to eliminate
racial and ethnic discrimination and unjustified
racial and ethnic disparities.

(2) Require law enforcement agencies to develop and im-
plement policies and procedures to combat racial and
ethnic profiling, including education and training,
data collection and analysis and other “best practices”
that have been implemented throughout the country
through voluntary programs and legislation.

(3) Require legislatures to conduct racial and ethnic dis-
parity impact analyses to evaluate the potential dis-
parate effects on racial and ethnic groups of existing
statutes and proposed legislation; review the data
gathered and recommendations made by Criminal
Justice Racial and Ethnic Task Forces; and propose
legislative alternatives intended to eliminate pre-
dicted racial and ethnic disparity at each stage of the
criminal justice process.

Report
A. Introduction
Nationwide, more than 40% of the prison population consists
of African-American inmates. About 10% of African-Ameri-
can men in their mid-to-late 20s are behind bars. In some
cities, more than 50% of young African-American men are
under the supervision of the criminal justice system.1

When Justice Anthony Kennedy spoke these words in his
address to the American Bar Association on August 9, 2003,
he identified an issue of enormous concern to many people
who have been involved in federal, state and territorial crimi-
nal justice systems, and to many citizens who have been
alarmed by the increasing number of African-American men
incarcerated in America’s jails and prisons. As striking as Jus-
tice Kennedy’s numbers were, he did not exaggerate the prob-
lem. Instead, he offered numbers that some observers believe
are at the low end of the estimates of the actual number of
African-American men who are incarcerated.

Others place the percentage of prisoners who are African-
American at close to 50%2 and even slightly higher.3 In 1995, a
study by the Sentencing Project found that almost one in
three black males between the ages of 20 and 29 were under
some form of criminal justice supervision – either in prison or
jail, or on probation or parole.4 A report released by the Bureau
of Justice Statistics found that a black male had a 1 in 3
chance of being imprisoned during his lifetime, compared to a
1 in 6 chance for a Latino male and a 1 in 17 chance for a
white male.5 Although there are not as many African-Ameri-
can women in prison as men, their numbers increased by an
alarming 204% between 1985 and 1995.

Disparities also exist for Latino men and women, although
to a lesser degree.6 In fact, the number of African-American
and Latino men, women and juveniles in prisons and jails and
at every stage of the criminal justice process is vastly dispropor-
tionate to their numbers in the overall population.

These racial disparities in the prison population are a rela-
tively recent phenomenon in American history. In 1930, whites
were 77 percent of prison admissions, African Americans were 22
percent, and other racial and ethnic groups were only 1 percent.7

By 2000, the racial and ethnic makeup of American prisons was
virtually reversed, with African Americans and Latinos compris-
ing 62.2 percent of the total federal and state prison population.8

Youth of color in the juvenile justice system face similar
disparities:

• African-American and Latino youth are treated more
severely than their similarly situated white counterparts.

• In 1997, white youth represented 71% of the youth ar-
rested for crimes across the country but only 37% of
detained or committed juveniles.

• African-American youth were 48 times as likely as
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white youth to be sentenced to state juvenile facilities
for drug offenses. Latino youth were 13 times as likely.

• Among those not previously admitted to a secure facility,
African-American youth were six times as likely as white
youth to be incarcerated. When charged with a violent
offense, they were nine times as likely to be incarcerated.

• For youth charged with violent offenses, the average
length of incarceration was 193 days for whites, 254
days for African-American youth, and 305 days for
Latino youth.9

Youth of color also are overrepresented among juveniles trans-
ferred from juvenile to adult criminal court. Reviewing data from
18 of the largest jurisdictions in the country, researchers from the
Pretrial Services Resource Center found that youth of color, par-
ticularly African-American youth, were over-represented and re-
ceived disparate treatment at several stages of the process. 10

There is vast disagreement about the cause of racial dispari-
ties in the criminal justice system, but few dispute that the
problem exacts monumental social, financial, and human costs

U.S. Department of Justice, Bureau of Justice Statistics,
Race of Prisoners Admitted to State and Federal Institutions, 1926
– 1986, February 1994, p. 14, Table 7. on the individuals who
are incarcerated, their families, and society as a whole. That
Justice Kennedy noted the problem in a major address to the
largest organization of lawyers in the country speaks to its im-
port. The ramifications of the disproportionate involvement
of African-Americans and Latinos in the criminal justice sys-
tem extend to issues as broad and significant as disenfran-
chisement, disqualification from public housing and welfare
benefits, and the dissolution of families.11 The financial costs
to society are as predictable as the costs of building and main-
taining prisons. When society incarcerates an individual it
not only punishes that person, but it deprives families of fi-
nancial support. There are real costs imposed upon those who
are dependent upon the economic support of a father, mother,
or other family member who is incarcerated. The costs in-
crease along with the length of the sentence.

This report will first address three issues that are fundamen-
tal to understanding the problem of racial disparity in the
criminal justice system: the scope and breadth of the underly-
ing causes, the complexity of discrimination in the criminal
process, and the impact of the War on Drugs. It will then ad-
dress racial profiling, prosecution practices, the indigent de-
fense crisis, and sentencing laws, and the cumulative effect of
these issues. Finally, the report will discuss a model project im-
plemented by a community that made a commitment to the
elimination of racial disparity in its criminal justice system.

The recommendations that we offer to the House of Dele-
gates will not eliminate the problems of conscious and uncon-
scious bias in our criminal justice system. Nor will they
eliminate racial disparity in prison populations. They are,
however, necessary steps toward reducing bias and racial dis-
parity, and they signal a societal recognition that the problem
is real and requires constant monitoring.

B. Discrimination or Disproportionate Offending?
“All three of my boys smoked pot [growing up]. I knew it. But I
also knew if one was caught he would never go to prison. But if

any of my neighbors got caught,” Carter said, adding that his
neighbors were black, “they would go to prison for 10, 12 years.”12

Understanding the causes of racial disparity in the criminal
justice system is key to its elimination, and the causes are varied,
complex, and many. Some scholars express the issue as a debate
over whether the disparity results from racial discrimination by
criminal justice officials such as police, prosecutors or judges or
from disproportionate offending.13 The Commission concluded
that a debate that pits claims of discrimination against allega-
tions of over-offending over-simplifies the issues and holds little
promise of improvement. The questions that must be asked are
subtler, and the answers are more difficult to divine.

Some of the questions that must be asked are these: If there is
discrimination, is it intentional or the result of the racially dis-
parate effects of race neutral decisions by police, prosecutors and
judges? If there is disproportionate offending, does it exist in all
categories of crimes or only a few, and what are the reasons for
the disproportionate offending when it does exist? If there are ex-
planations for disproportionate offending, do they involve the re-
alities of such factors as poverty, unemployment, poor education,
and poor physical and emotional health? If they do involve such
factors, are they distinct and unrelated to a history of racial dis-
crimination in American society that spans centuries? If these
factors account in any considerable measure for disproportionate
offending, should these factors mitigate the sentences that are
imposed on those affected by these factors?

Available data support some theories about racial disparities in
prosecution and punishment. Criminologists have documented
the socio-economic causes of crime for decades. People who live
in poverty are more likely to engage in certain types of criminal
behavior, and the data suggests that we know why people living
in poverty commit certain kinds of crimes in their communities.
Since there are a disproportionate number of African-Americans
and Latinos living in poverty and suffering from various forms of
socio-economic disadvantage, it is not surprising that they en-
gage in disproportionate offending in some crime categories.14

However, the existing research does not support a conclusion
that African-Americans and Latinos disproportionately offend
in all crime categories. It seems clear that there is proportionate
offending in certain crime categories, and there are discretionary
decisions made by criminal justice officials that contribute to
the racial disparity that exists in the criminal justice system.

When the Commission viewed the criminal justice system
as a whole – all crime categories and all communities – we
could only conclude that both disproportionate offending (and
the various causes thereof) and discretionary law enforcement
decisions contribute to racial disparities in our criminal justice
system. Thus, our view is that the debate between those who
claim discrimination (whether intentional or unintentional)
and those who allege over-offending as the cause of racial dis-
parity not only oversimplifies the problem, but it sets forth a
false dichotomy. Both explanations account in part for the
racial disparities that are so apparent throughout the United
States, and it is impossible to identify with precision the ex-
tent to which each cause is responsible. 15 Similarly, we cannot
be certain as to the extent to which the various causes of dis-
proportionate offending contribute to the racial disparities we
observe. Many causes may play a significant role, and all
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would need to be addressed to successfully resolve the problem.
Although we confess our uncertainty as to the exact contribu-

tion that various factors make to racial disparity, we do not lack
certainty as to what must be done. Our Commission believes
that, first, racial disparity must be recognized as a serious problem;
and, second, that problem must be addressed in a serious way. So
many of the numbers we offer at the beginning of this Report are
disturbing, but none is more so than the fact that a black male has
a 1 in 3 chance of being imprisoned during his lifetime. What-
ever the causes, this cannot be permitted to continue.

We recognize that in many communities minorities are dis-
proportionately victims of crime16 and may demand and benefit
from strong law enforcement. It is nonetheless true that there is
a perception among substantial numbers of minorities that the
criminal justice system is discriminatory, and the perception fre-
quently is based upon reality. That perception itself may lead to
crime, disrespect for the law, and even a willingness to nullify or
subvert the law. Accordingly, we must recognize how racial dis-
parities may undermine confidence in our criminal justice sys-
tem and its ability to prevent crime. We must reduce these
disparities by identifying and reducing the factors that produce
disproportionate offending, and develop procedures and
processes designed to minimize conscious and unconscious bias
in the criminal justice system. As we go forward, we must also
remember that Justice Kennedy and President Archer asked this
Commission to begin a national conversation about this and
other issues, not to pretend that we can solve the racial disparity
problem in a single report or a single year.

With this caution in mind and with full appreciation that the
American Bar Association cannot single-handedly resolve the
deeply entrenched socio-economic issues that contribute to the
marginalization and criminal involvement of African-Americans
and Latinos, we conclude that society will not benefit if we pre-
tend that racial disparity does not exist or that it cannot be re-
duced. We believe that it is important to encourage responsible
officials to identify racial disparities in the criminal process,
whether intentional or unintentional, that result in the dissimilar
treatment of similarly situated individuals. That racial disparities
(or what some observers would call racial discrimination) may
exist does not mean that most officials intentionally discriminate
against minorities. There is evidence that harsher treatment of
minorities as compared to similarly situated whites may result
from discretionary decision-making by criminal justice officials
who are often unaware of the racially disparate effects of their ac-
tions. Once these discretionary decisions are identified, law en-
forcement officials can develop policies and practices that serve
to reduce or eliminate unintentional discrimination.

C. The Complexity of Race Discrimination in the
Criminal Justice System
Although we cannot quantify the precise effect of discretionary
decisions on identifiable racial disparities, no seasoned observer
of the American criminal justice system can doubt that discre-
tionary decisions are made at each stage of the process, from in-
vestigation, stops, and arrests to prosecution and sentencing.
Given the vast amount of discretion that exists and the numer-
ous opportunities for its exercise, it is undeniable that many
African-American and Latino/a men, women, and juveniles in
our nation’s prisons and jails arrive there as a result not only of

their criminal acts, but also because of the discretionary deci-
sions made at various stages of the criminal process.

It is not difficult to see how disparities may occur and how simi-
larly situated individuals might be treated differently based on race
or ethnicity. For example, when a police officer decides to stop a
black driver who commits a traffic violation while ignoring the
white driver committing the same offense, the officer treats like indi-
viduals in disparate ways. Or, when the officer stops both drivers but
arrests the black driver while citing or warning the white driver, the
officer again treats like individuals in disparate ways. The end result
is disparity along racial grounds. In making his decisions, the officer
may be unaware of why he or she is reacting to individuals differ-
ently. One person’s manner or approach may suggest to the officer
that leniency is or is not appropriate, and the officer will gauge that
behavior based on his or her own experience. If the driver looks and
behaves like the officer, the officer naturally may be inclined toward
leniency; and, if the driver looks, dresses and behaves differently
from the officer, the officer may be inclined against leniency. The
officer making decisions may have no conscious idea that decisions
are affected by the interaction between officer and driver.

Similarly, when a prosecutor decides to offer a favorable plea
bargain to a white defendant but not to a black defendant
charged with the same offense and having the same criminal
record, there is a racially disparate result. The prosecutor, like the
police officer, may honestly and sincerely believe that one sus-
pect is contrite while another is not because of the suspect’s man-
ner and behavior. To the extent that the suspect looks and
behaves like the prosecutor, the prosecutor may tend toward le-
niency. To the extent that the suspect looks and behaves differ-
ently from the prosecutor, the prosecutor may be inclined against
leniency. The prosecutor may have no more conscious idea than
the officer in the previous example that a prosecutorial decision
may be affected by subconscious views about a particular suspect.

Prosecutors and judges, who have been to college and law
school, may tend to find defendants more attractive if they are
educated and well employed. When a prosecutor offers a plea
bargain to a white defendant that permits the defendant to
avoid jail time but fails to offer a similar deal to a black defen-
dant with the same charge and criminal background, race is
rarely, if ever, a conscious consideration. The black defendant
may be less educated, might be more likely to be unemployed,
and may not have community supporters of the same stature as
the white defendant. The prosecutor may feel that the white de-
fendant is more deserving of leniency, because the defendant has
better prospects, not because the defendant is white. Judges may
approve plea bargains favoring white defendants for the same
reasons prosecutors offer the bargains. The judges may not
know that a black defendant charged with the same crime and
having the same criminal record was not offered as good a deal.

Such decisions are made daily. They involve judgments
that are made on the basis of experience and intuition, and
that often are random and not based on any firm set of charg-
ing policies or procedures. The potential for unconscious views
to influence judgments about criminality is great. A white
criminal justice official —police officer, prosecutor or judge —
may empathize with a white, first-offender arrested with a
small quantity of drugs, viewing his involvement in the crimi-
nal justice system as a youthful mistake. The official may
think “there but for the Grace of God go I” while reflecting on
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what are regarded as the prosecutor’s own youthful “indiscre-
tions.” The same official may view a similarly- situated black
first-offender in a very different light based upon experience
with a greater number of similar defendants. These nebulous,
subconscious views, although not quantifiable, are very signifi-
cant because they form the basis for important, discretionary
decisions that result in racial disparity.

Interactions between suspects or defendants, on the one
hand, and justice officials, on the other hand, occur at every
stage of the process. Police, prosecutors, judges, defense coun-
sel, presentence officers, and others interact with suspects or
defendants throughout the criminal justice process. They also
interact with victims. The reaction to victims on the part of
criminal justice officials may also be affected by the similarity or
differences between the victims and the criminal justice offi-
cials. In short, opportunities to choose whether to be harsh or
lenient exist at every stage of the process, and discretionary de-
cisions are made every step of the way. The cumulative effect
of discretionary decisions at each step of the process ultimately
contributes to the racial disparity in our prisons and jails.

There is little evidence that in 21st century America criminal
justice officials intentionally, or even consciously, base their dis-
cretionary decisions on race.17 Few police officers or prosecutors
consciously seek out African-Americans or Latinos to arrest or
prosecute. However, deep-seated views about criminality often
produce a self-fulfilling prophecy. The knowledge that the ma-
jority of drug offenders in prison are African-American produces
the misperception that African-Americans are more likely to be
drug offenders than whites. This misperception causes some po-
lice officers to be more suspicious of African-Americans than
whites, even when they engage in the same behavior.

The Commission concludes that unconscious biases or pref-
erences undoubtedly create racial disparities. Although there is
no evidence of widespread intentional discrimination, we
would be naïve to deny that such discrimination might exist.
Given the size of our criminal justice systems, it is difficult to
believe that the racism that is found in other pockets of society
has completely escaped actors in the criminal justice system. It
might seem that intentional discrimination would be easier to
identify than unconscious or unintentional bias. However,
even when intentional discrimination is suspected, it is difficult
to prove; and, unless an aggrieved party is able to prove inten-
tional discrimination, he or she has no constitutional legal rem-
edy in the context of his criminal case.18 Civil lawsuits pose
similar legal hurdles that are almost impossible to overcome.19

The relationship between race (and ethnicity) and social class
adds to the difficulty of attributing racial explanations to official
decisions. It is frequently difficult to distinguish whether an indi-
vidual experiences different treatment because of his socio-eco-
nomic status or because of his race or ethnicity. There are a
disproportionate number of African-Americans and Latinos liv-
ing in poverty,20 and the vast majority of criminal defendants are
indigent.21 Indigence affects not only the quality of counsel and
therefore the effectiveness of representation, but also the avail-
ability of community-based alternatives to incarceration.

For example, an overworked public defender with a heavy
caseload and without substantial resources might be unable to lo-
cate a drug program or other alternative to incarceration for an
African-American defendant that might be acceptable to a prose-

cutor. A white defendant with resources to pay for drug treatment
in a residential facility, represented by private counsel with time
to devote to the defendant, might be offered a plea bargain that
would permit this outcome. In this example, socio-economic ad-
vantage (or disadvantage, depending on where the emphasis is
placed) may have more to do with the disparate outcomes than
race. Often, both race and class play a role in the decision-mak-
ing process, and rarely in an intentional or even conscious way.

D. The Impact of the War on Drugs
No single policy has done more to contribute to the current racial
disparity in the criminal justice system than the War on Drugs.22

The number of drug arrests almost doubled between 1980 and
1990 – from 581,000 to 1,090,000 – and African-Americans con-
stituted a disproportionate number of those arrested.23 Since the
data indicates that African-Americans are not more likely to use
or sell drugs than whites, the disproportionate number of arrests
suggests either that decisions about where to enforce the drug laws
have a discriminatory effect or that discriminatory policies and
practices, even if not intentional, are in place.

The Substance Abuse and Mental Health Services Admin-
istration of the Department of Health and Human Services
(SAMHSA) reported that in 1999, African-Americans com-
prised 13 percent of monthly drug users, Hispanics, 11 percent,
and whites, 72 percent.24 However, in that same year, African-
Americans constituted 35 percent of drug arrests, 53 percent of
drug convictions, and 58 percent of those in prison for drug of-
fenses.25 These statistics suggest that African-Americans are ar-
rested, convicted, and imprisoned at a much higher rate than
their similarly situated white counterparts.

Data focusing specifically on drug distribution offenses is a bit
sketchier, but current research suggests that African-Americans
are arrested and incarcerated for selling drugs at much higher
rates than their white counterparts.26 The responses to
SAMHSA surveys indicated that African-Americans were more
likely than whites to report that it was easy to buy cocaine in
their neighborhoods. Given the segregated nature of housing pat-
terns, these responses would suggest that these drugs were pur-
chased from other African-Americans. However, a report
issued by the Wisconsin Policy Research Institute concluded that
drug dealing was prevalent in suburban white drug markets as
well as the inner-city black and Hispanic neighborhoods of Mil-
waukee.27 This report found that the inner-city drug sales tended
to take place on neighborhood street corners while the suburban
sales took place through contacts at work, in bars, and at athletic
and cultural events. Thus, suburban sales were likely to be con-
ducted by whites and were more hidden from law enforcement
officers. A 1997 National Institute of Justice report supports the
Wisconsin study, finding that respondents were most likely to re-
port buying drugs from someone of their own race or ethnicity.28

If African-Americans are not using or selling drugs more
than whites (either in overall numbers or proportionately), why
then do they constitute an overwhelmingly disproportionate
number of arrests and convictions for drug possession and distri-
bution? Law enforcement practices and policies provide one an-
swer. Because so many inner-city drug sales take place in public
spaces, these arrests are easier to conduct than the suburban
sales that frequently occur in private establishments. In addi-
tion, there is more demand for a law enforcement presence in
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the inner city where the sale of drugs on public streets often en-
dangers the residents and destroys their neighborhoods. Racial
profiling, discussed below, is also a major factor that contributes
to racial disparity in drug arrests and convictions.

E. Racial Profiling
Under most circumstances, police officers are not legally per-
mitted to use any show of force to stop an individual without
reasonable suspicion to believe they are engaged in criminal
activity.29 Likewise, they are not allowed to arrest or search an
individual without probable cause to believe that person has
committed a crime or is engaged in criminal activity.30 When
police officers consider race or ethnicity in the decision to
stop, search or arrest an individual, they engage in racial pro-
filing, unless the individual’s race or ethnicity is part of de-
scription used to identify a suspect.

When police officers racially profile, they do so because
they believe that individuals of a particular race or ethnicity
are more likely to engage in criminal behavior than others. So
when a police officer decides that a young black man walking
through a predominantly white neighborhood and carrying a
television set is suspicious, he is engaging in racial profiling.
Likewise, a police officer engages in racial profiling when she
observes numerous cars speeding on the highway, but stops
only the car driven by a young black man.

Racial profiling is an ineffective law enforcement tool that
greatly contributes to the racial disparity in the criminal jus-
tice system and causes great harm to vast numbers of innocent
people. It is ineffective because when police officers rely on
race rather than behaviors that are indicative of criminal be-
havior, they are much more likely to stop and detain innocent
people. A 1999 New York study revealed that the use of racial
profiling made police officers less successful in catching crimi-
nals.31 Their “hit rate” – the percentage rate at which they
found drugs, guns, or criminals when they stopped and
searched people – was lower when they engaged in racial pro-
filing. When they stopped and searched whites without using
racial cues, they were successful 20 percent more often than
when they searched blacks, using race as one of their cues.32

Racial profiling is also harmful because it results in the de-
tention and harassment of countless innocent individuals.
When a police officer uses the pretext of a traffic violation to
stop an individual on the highway, the officer creates the op-
portunity to question the individual and request permission to
search. Most individuals consent to police requests to search
because they do not realize that they may decline. Such “con-
sent searches” cause humiliation, embarrassment and delay for
which there is rarely legal recourse.33

Racial profiling also greatly contributes to racial disparities
throughout the criminal process. It brings a disproportionate
number of African-Americans into the system and overlooks
similarly situated whites that engage in the same criminal be-
havior. When there are more African-Americans and Latinos
brought into the front end of the process, there are more at
each successive stage and ultimately more in prison.

F. Prosecution and Race
Through the exercise of prosecutorial discretion, prosecutors
make decisions that contribute to the disparate treatment of

African Americans and Latinos as criminal defendants and as
victims of crime.34 As discussed in Section III above, these de-
cisions, frequently at the charging and plea-bargaining stage of
the process, are rarely intentionally or even consciously based
on race. Nonetheless, race neutral decision-making often pro-
duces racial effects.

Prosecutors may legitimately consider a number of factors in
deciding whether to bring criminal charges. For example, a
prosecutor may consider the nature of the offense, the strength
of the evidence, the likelihood of conviction, the interest of
the victim in prosecution, the cost and complexity of the pros-
ecution, and a number of other race neutral factors. Yet, her
evaluation of these factors may be laden with racial considera-
tions. For example, a prosecutor is more likely to take a case
to trial when she is confident of securing a conviction. Thus,
she may be more likely to proceed to trial in a case involving
an African-American defendant and a white victim if the case
will be tried in a predominantly white community.

Legal challenges to racially discriminatory prosecutorial de-
cisions are limited to claims of selective prosecution. The legal
standard for challenging selective prosecution based on race is
exceptionally high. Unless the defendant can prove that the
prosecutor engaged in intentional discrimination, he will not
prevail.35 Even strong statistical evidence fails to meet the
standard of proof.36 Since the discrimination at this stage is
most likely unintentional, there are no effective legal remedies.

G. The Indigent Defense Crisis
Forty years ago, the Supreme Court guaranteed the right to
counsel to every individual facing the threat of incarceration,
regardless of ability to pay.37 That guarantee has yet to be ful-
filled. The American Bar Association’s Standing Committee
on Legal Aid and Indigent Defendants (SCLAID) held four
public hearings in 2003 to determine whether the states are
fulfilling the constitutional requirement of providing effective
representation to persons charged with crimes. They heard
from public defenders across the country, and the results were
discouraging. In far too many jurisdictions, representation for
indigent defendants is either nonexistent or inadequate.38 The
effect of this crisis is particularly alarming in death penalty
cases, where effective representation has been proven to make
the difference between life and death.39

As with so many other issues in the criminal justice system,
the crisis in indigent defense has a disproportionate impact on
African-Americans and Latinos by virtue of their overrepresen-
tation as criminal defendants.40 The indigent defense crisis ex-
emplifies the intersection of race and class, and it is difficult to
discern which issue has the greatest effect on the outcome of a
criminal case. Even when race appears to be a factor in a crimi-
nal case – either at the pretrial or trial stage of the proceedings –
the criminal defendant with the resources to mount a strong and
effective defense will often achieve a more favorable result.41

H. The Impact of Sentencing Laws and Practices
Racial disparity in the criminal justice system is most fre-
quently described in terms of the phenomenal number of
African-Americans and Latinos who disproportionately oc-
cupy the nation’s jails and prisons. Yet, the African-American
or Latino criminal defendant who receives a criminal sentence
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has already experienced the cumulative effect of race or eth-
nicity at each previous stage of the process. The sentencing
stage perpetuates this unfortunate pattern.

Although there are no sentencing laws that explicitly target
African-Americans or Latinos, a number of sentencing laws and
policy changes during the 1980s exacerbated the racial disparity
in the prison population. Ironically, some of these changes were
implemented to achieve the opposite effect. The movement to-
wards more determinate sentencing was pursued for the purpose
of decreasing or eliminating the judicial discretion that many
believed was the primary cause of vast sentencing disparities
that were frequently based on race or class. It was believed that
the reduction or elimination of judicial discretion would result
in similarly situated individuals receiving the same sentence.
Nothing could have been further from the truth.

What proponents of determinate sentencing did not fully
realize was that the elimination of judicial discretion at the
sentencing stage would not eliminate disparities as long as po-
lice and prosecutors continued to exercise discretion at the ar-
rest, charging, and plea bargaining stages of the process. In
essence, the elimination of judicial discretion strengthened the
impact of the decisions made by these officials, especially the
prosecutor. Judicial discretion had operated as a check on the
unbridled, discretionary decisions of prosecutors, who were not
otherwise accountable for their decisions. With the removal
of judicial discretion and the introduction of sentencing guide-
lines and mandatory minimum laws, policy makers essentially
empowered prosecutors to predetermine the sentence through
their charging and plea bargaining decisions.

The shift toward determinate sentencing resulted in sen-
tencing guidelines that either controlled or eliminated judicial
discretion. Many of the state guideline systems reduced judi-
cial discretion but permitted departures under certain circum-
stances.42 However, the federal sentencing guidelines instituted
in 1987, as well as a variety of federal and state mandatory
minimum sentencing laws, totally eliminated judicial discre-
tion while simultaneously inflating the discretion and power of
prosecutors. Since over 90 percent of criminal defendants
plead guilty to one or more charges,43 the charging and plea-
bargaining decisions determine the sentence in most cases
where judicial discretion has been eliminated.

The outcome of this shift in discretion should not be surpris-
ing. Racial disparities not only continued, but in many instance
increased drastically. A Federal Judicial Center report con-
cluded that in 1990, African-Americans were 21 percent and
Latinos 28 percent more likely than whites to receive a manda-
tory prison term for offenses that fell under the mandatory sen-
tencing laws.44 Interestingly, some of the state guideline systems
that reduced judicial discretion without eliminating it entirely
seem to have reduced racial disparity to a certain degree.45

In addition to the racial effects of race-neutral decision-
making by prosecutors discussed in Section VI above, prosecu-
tors exacerbate racial disparity through the types of offenses
they choose to prosecute. The vision of many of the propo-
nents of sentencing guidelines was the elimination of more fa-
vorable sentences for white collar and other wealthy
defendants. But there is little evidence that either state or fed-
eral prosecutors pursue these types of crimes as zealously as
they do crimes typically committed by the poor.46

There are other sentencing laws that have had a harsher
impact on African-Americans and Latinos than on whites.
The federal cocaine laws are perhaps the single most notorious
example. These laws distinguish between the crack and pow-
der form of this drug, punishing the possession and distribution
of the former much more harshly than the latter. The sale of 5
grams of crack results in the same mandatory five-year prison
term as the sale of 500 grams of the powder form of the drug.
African-Americans constitute the vast majority of individuals
charged with crack distribution in the federal system; the per-
centage was as high as 88 percent in 1992.47

As with other sentencing laws, the federal cocaine laws un-
derscore the significance of the exercise of prosecutorial discre-
tion. Almost all drug offenses may be charged either in state
or federal court. Since the federal sentencing laws are almost
always harsher than the state laws, this decision has great con-
sequences for criminal defendants. The Los Angeles Times re-
ported that between 1988 and 1994, not a single white person
in the Los Angeles area was prosecuted for crack cocaine dis-
tribution in federal court while hundreds of white offenders
were prosecuted in state court, receiving sentences as much as
eight years less than offenders prosecuted in federal court.48

Many of the African Americans prosecuted in federal court
were low-level dealers or accomplices.

Other sentencing laws that have a disparate effect on
African-Americans and Latinos are drug laws that impose an
enhanced criminal penalty when the offenses are committed
near certain types of facilities, such as schools or public housing
facilities. Although these laws do not explicitly target African-
Americans or Latinos, few white people live in public housing
projects or attend schools in urban areas. Thus, these laws treat
the residents of these areas differently from their similarly situ-
ated counterparts who live in other, more affluent areas.

The Connecticut enhanced penalty statute exemplifies this
problem. Any person who distributes, or possesses with intent
to distribute, a controlled substance in, on, or within 1,500
feet of a school, public housing project, or licensed day care fa-
cility is sentenced to three years of imprisonment, which may
not be suspended and must be served consecutively to the term
of imprisonment for the underlying drug offense.49 Because of
the necessary proximity of these facilities in densely populated
urban areas, the statute transforms the entire city of New
Haven into a targeted crime zone.50 The majority of New
Haven residents are African-American or Latino.51

Although the statute obviously applies to the entire state,
including the white suburban communities of Connecticut, it
will not have the same impact on those communities for a va-
riety of reasons. First, studies have shown that suburban drug
sales are generally conducted at the workplace, in bars, and at
athletic and cultural events. Second, there are rarely public
housing projects in suburban communities. Finally, suburban
communities are not as densely occupied as urban areas.

One of the goals of enhancing the penalty for drug dealing
near schools or day care centers is to protect children. How-
ever, it may not be fair to punish a drug dealer in an urban area
more harshly than his similarly situated counterpart in the sub-
urbs if he has no intent to sell near a school or day care center
but cannot avoid the enhancement because it applies to the
entire city. The statute permits the suburban drug dealer to
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avoid the enhancement if he sells to a school age child as soon
as the child walks outside of the 1,500 foot radius. However,
the urban drug dealer who sells the same amount of drugs to an
adult within 1,500 feet of a school when there are no children
in the area will receive an enhanced sentence.

I. A Case Study: Monroe County, Indiana
Our Report lays out the reasons why we believe that racial dis-
parity in the criminal justice system is a complex and difficult
problem. There are multiple complicated causes, many of
which occur outside the criminal process. Within the criminal
justice system, the causes are cumulative at each stage of the
process and often result from the combined effects of discre-
tionary decisions by criminal justice officials and criminal jus-
tice laws, policies, and practices that have a disproportionate
impact on African-Americans and Latinos. Thus, any effective
solution must involve officials and stakeholders at every stage
of the criminal process as well as policy makers, legislators, and
interested members of the community.

The Monroe County Racial Justice Task Force provides an
example of how the criminal justice officials in one commu-
nity addressed racial disparity in their criminal justice system.
The Monroe County NAACP and the Unitarian Universalist
Church in Bloomington, Indiana, spearheaded this effort.
These organizations issued a preliminary report documenting
the racial disparity in the county’s criminal justice system and
calling for the creation of a task force to address the problem.
Participants in the task force included officials from the Dis-
trict Attorney’s Office, the Bloomington Police Department,
the Monroe County Deputy Sheriff ’s Office, the Monroe
County Circuit Court, the local NAACP, and the Unitarian
Universalist Church. Graduate students from the Criminal
Justice Department of Indiana University provided research as-
sistance and data collection.

The Monroe County Racial Justice Task Force sought tech-
nical assistance from The Sentencing Project, a nationally rec-
ognized non-profit organization that promotes alternatives to
incarceration and more effective and humane criminal justice
policies. The Sentencing Project provided the Task Force
with copies of Reducing Racial Disparity in the Criminal Justice
System: A Manual for Practitioners and Policymakers, which was
produced through the support of the Bureau of Justice Assis-
tance of the United States Department of Justice. This man-
ual provides a step-by-step research design to assist
communities in identifying and addressing racial disparity.

The Task Force conducted a comprehensive study of the
criminal justice system from arrest through sentencing, de-
signed to determine whether there were racial disparities at
each stage, to establish the cause of these disparities, and to
recommend and implement concrete strategies, practices and
policy changes to eliminate them. This study was made possi-
ble because of the participation of key high-level officials with
the power and discretion to implement changes. Perhaps the
most significant factor in the success of the task force’s work
was the chief prosecutor’s willingness to provide access to in-
ternal prosecution data, enabling the Task Force to determine
whether there were racial differences in charging and plea-bar-
gaining decisions. With the assistance of Marc Mauer and
Dennis Schrantz, authors of the manual, the Task Force com-

pleted its work and published the completed report in October
2003. It is beginning the process of implementing the report’s
recommendations.

J. Recommendations
The Justice Kennedy Commission recommends that all commu-
nities interested in eliminating racial and ethnic disparity in the
criminal process establish Criminal Justice Racial and Ethnic
Task Forces that include individuals and entities that play impor-
tant roles in the criminal justice process, and interested groups
such as advisory neighborhood commissions and local civil rights
organizations. The Commission urges these task forces to 1) de-
sign and conduct studies to determine the extent of racial and
ethnic disparity in the various stages of criminal investigation,
prosecution, disposition and sentencing; 2) make periodic public
reports on the results of their studies; and 3) make specific rec-
ommendations intended to eliminate racial and ethnic discrimi-
nation and unjustified racial and ethnic disparities.

The Commission further recommends that states, territo-
ries, and the federal government require law enforcement
agencies to develop and implement policies and procedures to
combat racial and ethnic profiling, including education and
training, data collection and analysis and other “best practices”
that have been implemented throughout the country through
voluntary programs and legislation.

Finally, the Commission recommends that states, territories,
and the federal government conduct racial and ethnic disparity
impact analyses to evaluate the potential disparate effects on
racial and ethnic groups of existing statutes and proposed legisla-
tion; review the data gathered and recommendations made by
Criminal Justice Racial and Ethnic Task Forces; and propose leg-
islative alternatives intended to eliminate predicted racial and
ethnic disparity at each stage of the criminal justice process.

Respectfully submitted,
Stephen Saltzburg, Chairperson Justice Kennedy Commission
August 2004
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Recommendations
RESOLVED, That the American Bar Association urges states,
territories and the federal government to establish standards
and provide an accessible process by which prisoners may re-
quest a reduction of sentence in exceptional circumstances,
both medical and non-medical, arising after imposition of
sentence, including but not limited to old age, disability,
changes in the law, exigent family circumstances, heroic acts,
or extraordinary suffering; and to ensure that there are proce-
dures in place to assist prisoners who are unable to advocate
for themselves.

FURTHER RESOLVED, That the American Bar Association
urges expanded use of the procedure for sentence reduction for
federal prisoners for “extraordinary and compelling reasons”
pursuant to 18 U.S.C. § 3582(c)(1)(A)(i) and that:

(1) the Department of Justice ensure that full and fair
consideration is given to prisoner requests for sen-
tence reduction, including the implementation of
procedures to assist prisoners who are unable to advo-
cate for themselves; and

(2) the United States Sentencing Commission promul-
gate policy guidance for sentencing courts and the
Bureau of Prisons in considering petitions for sen-
tence reduction, which will incorporate a broad
range of medical and non-medical circumstances.

FURTHER RESOLVED, That the American Bar Association
urges states, territories and the federal government to expand
the use of executive clemency and:

(1) establish standards governing applications for executive
clemency, including both commutation of sentence and
pardon; and

(2) specify the procedures that an individual must follow in
order to apply for clemency and ensure that they are
reasonably accessible to all persons.

FUTHER RESOLVED, That the American Bar Associa-
tion urges states, territories and the federal government to es-
tablish an accessible process by which offenders who have
served their sentences may request pardon, restoration of legal
rights and privileges, including voting rights, and relief from
other collateral disabilities.

FURTHER RESOLVED, That the American Bar Associa-
tion urges bar associations to establish programs to encourage
and train lawyers to assist prisoners in applying for pardon,
restoration of legal rights and privileges, relief from other col-
lateral consequences, and reduction of sentence.

Report
Justice Kennedy observed that the legal profession has an “ob-
sessive focus” on the process for determining guilt or inno-
cence, to the exclusion of what happens after a conviction has
become final and the prisoner is taken away. When a manda-
tory sentence has been imposed, the law may provide no
mechanism for a mid-course correction, years down the road
when the prisoner’s circumstances (or society’s values) may
have changed. To address this shortcoming in the legal sys-
tem, Justice Kennedy asked the ABA “to consider a recom-
mendation to reinvigorate the pardon process at the state and
federal levels.” Noting that the pardon process in recent years
seems to have been “drained of its moral force,” and that par-
don grants have become “infrequent,” he remarked memorably
that “[a] people confident in its laws and institutions should
not be ashamed of mercy.”

Although Justice Kennedy’s comments about the pardon
power specifically addressed the situation of prisoners under
sentence – those who have not served their full sentence but
have served “long enough,” and who deserve “another
chance” – our Commission also considered the role that par-
don plays in recognizing and rewarding rehabilitation for con-
victed persons who have served their time and successfully
reentered the community.

At first blush, Justice Kennedy’s suggestion that pardon
should play a role in revising and reducing prison sentences
seems to fly in the face of the fundamental tenets of current
determinate sentencing policies: i.e., long prison sentences
should be imposed on those who commit crime, and that
those sentences should be largely served in full. But, a close
examination of Justice Kennedy’s address indicates that he did
not call for a return to a system whereby individuals sen-
tenced to a specific term of years might predictably expect to
be released early on parole. As we understand Justice
Kennedy’s message, it is that, wholly aside from the question
whether some system of parole should be employed in a given
jurisdiction, there is good reason to consider use of the pardon
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power to provide a mechanism for early release in the same
kinds of compelling equitable circumstances that historically
have resulted in executive mercy.1

Although Justice Kennedy identified the chief executive’s
pardon power as a method of sentence reduction, the Commis-
sion concluded that there are other possible mechanisms for
reducing a prison sentence mid-term where equitable circum-
stances seem to warrant it. For example, the legislature could
authorize periodic administrative review of a prisoner’s situa-
tion, as is the case with military prisoners. Or, it could em-
power a court to consider prisoner petitions advancing
extraordinary and compelling reasons for sentence reduction,
as is the case in the federal system.2

Whatever the mechanism chosen, the fundamental ques-
tion for the Commission was whether the criminal justice sys-
tem in the United States would be improved if it included
some opportunity to re-examine sentences years after they are
imposed, not only for errors in their original imposition, but in
light of intervening developments in a prisoner’s situation. In
a word, should there be some readily available mechanism by
which a court or executive agency could review a prisoner’s sit-
uation, perhaps years after the sentence was imposed, to deter-
mine whether it warrants a gesture of forgiveness or mercy.

Our conclusion is that such a mechanism is desirable in a
comprehensive criminal justice system. In the movement to-
ward “truth in sentencing” and the elimination of disparity,
American criminal justice has gravitated toward ever-longer
sentences. The practical absence of post-sentence review in
many jurisdictions presents a risk that, as Justice Kennedy
noted, some people will serve sentences that are too long and
be denied a second chance that would benefit both them and
the community. Justice Kennedy pointed out the number of
people incarcerated in the United States and how unusually
high a percentage it is when compared to the rest of the world,
and the Commission has provided some additional detail on
the growth of imprisonment in our Report and Recommenda-
tions Regarding Punishment, Incarceration and Sentencing.

Justice Kennedy’s concern about the need to breathe new
life into the pardon process is equally relevant in the context of
offender rehabilitation and reentry, since in many jurisdictions
pardon is the only way of regaining rights and privileges lost as
a collateral consequence of conviction. Offenders returning to
the community may be ineligible for many jobs and housing
and even welfare benefits by virtue of their conviction, and are
often subject to unreasonable discrimination. Offenders subject
to such continuing disabilities may understandably feel that
they can never discharge their full debt to society, a circum-
stance that hinders their successful reintegration into the free
community and may even lead them back to crime.

The Commission reviewed the state of pardoning in the
United States and found that in most jurisdictions the pardon
power is rarely utilized to reduce sentences or to promote reen-
try of individuals to the community. Although procedures are
in place in all jurisdictions for convicted persons to apply for
commutations and post-prison pardons, and although the par-
don power appears to be administered efficiently in most juris-
dictions, the end result is almost universally the same: i.e.,
with only a few exceptions the pardon process produces very
few grants. The atrophy of the clemency function is trouble-

some not for its own sake, but because the legal system in
many jurisdictions offers no dependable alternative relief.3

A. Background—The Changing Role of Pardon
In Harsh Justice, Professor Whitman points out that through-
out the 19th and well into the 20th century, pardon had a fully
operational role in the American justice system.4 At a time
when the legal system was relatively primitive, presidential
and gubernatorial pardons were issued generously to cut short
prison sentences and remit fines.5 Although the popular view
of pardon was that it was an antidemocratic power that could
easily be abused,6 in fact pardon operated efficiently and out of
public view “as part of the ordinary management of the
[prison] population.”7 In addition, pardon was the time-hon-
ored way that criminal offenders could regain their civil rights,
and be restored to their place in society.

By the mid-point of the 20th century, the development of
legal defenses such as duress and diminished capacity, the
availability of appellate review of sentences in some jurisdic-
tions, and the institution of administrative relief in the form of
parole and probation in virtually all jurisdictions, made pardon
less necessary to the fair and efficient functioning of the penal
system. And, by the end of the 1970s, many states had en-
acted alternative judicial or administrative mechanisms for
restoring rights to offenders who had served their time.

The pardon power never became entirely obsolete, how-
ever. It was the only remedy in some cases of hardship and in
cases in which there were equitable grounds for relief that did
not entitle an offender to a specific remedy. Moreover, pardon
remained the primary means of restoring rights in many state
jurisdictions, and the only restoration mechanism available to
federal offenders.

By the end of the 20th century, clearly identifiable move-
ments in both law and politics took their toll not only on the
pardon power, but also on the entire notion of taking a second
look at sentences. The most significant legal development was
the movement toward determinate sentencing based on a ret-
ributive model of justice. During his campaign for President in
1968, Richard Nixon declared his intent to declare war on
crime, which he did when he became President. That was has
been continually fought by every President since. The war on
crime had its own sub-war on drugs. The end result was aboli-
tion of parole and reduction in the use of probation in many
jurisdictions, and a dramatic decline in the number of pardons
granted in most jurisdictions.

It was not inevitable that the advent of determinate sen-
tencing and the abolition of parole should be accompanied by
a diminished use of the pardon power. In theory, of course, the
pardon power could have become more important, because
without parole only use of the pardon power could provide a
safety valve to protect against excessive sentences.8 But, the re-
ality was that in the atmosphere created by the war on crime
many legislators and executive branch officials were more con-
cerned about being perceived as “soft” on crime, than they
were worried about sentences being inappropriately long in
particular cases.

Witnesses before the Commission made the point that
highly publicized crimes often accounted for strong executive
and legislative calls for increased punishment. Few voices of
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moderation can be identified in the aftermath of highly publi-
cized crimes. This is not entirely surprising, given the evi-
dence, however anecdotal it may be, that appearing soft on
crime can be any political figure’s undoing. Many examples
could be offered. One of the most memorable arose during the
1988 presidential campaign. The release of Willie Horton
from a Massachusetts prison by former Governor Michael
Dukakis became a cause celebre during the race between for-
mer Governor Dukakis and Vice President George H.W. Bush.
The Bush campaign ads seized on Horton’s release and subse-
quent homicide – an undeniable fact – and identified Gover-
nor Dukakis as one of those who was “soft” on crime. In
reality, Horton was not released as a result of any action by the
Governor, but rather pursuant to an ordinary prison furlough,
but the significance of this distinction appears to have escaped
the Dukakis campaign. Whether or not the Bush campaign at-
tacks were overdone, they certainly resonated with some peo-
ple worried about public safety. The Willie Horton episode
drove home what many politicians had recognized for many
years: i.e., liberal use of the pardon power is unlikely to pro-
duce strong voter support. The political reality is that there are
few criticisms of officials who say “no” to a clemency request,
and there is considerable risk of political backlash if an of-
fender released by action of the executive commits another
crime. There no doubt have been some bold chief executives
who continued the practice of pardoning to restore rights to
rehabilitated offenders, but by the end of the 20th century even
this attenuated function had atrophied in most jurisdictions.

The federal government led the retreat. Historically stable
pardon grant rates fell dramatically during the Reagan admin-
istration, and continued to slide for the ensuing two decades.9

The decline in federal pardoning was, not accidentally, accom-
panied by a degradation of the process for its administration, so
that clemency policy and clemency recommendations are now
effectively controlled by prosecutors. If federal prosecutors op-
pose clemency, it is extremely unlikely to be granted. There is
no other generally available remedy for someone who has been
convicted. The only statutory mechanism for federal sentence
reduction is controlled by prison officials, who use it only in
cases of imminent (and certain) death.10 There is no general
mechanism for relief from disabilities imposed on convicted
persons under federal law, either for state or federal offenders.11

In the states, the practice of pardoning varies so widely
that it is difficult to accurately offer many generalizations.
However, two things appear to be true: 1) in almost every ju-
risdiction the instance of pardoning decreased markedly after
1990; and 2) the vitality of the pardon power in a particular
state jurisdiction varies depending upon the extent to which
its decision-maker is insulated from politics. Thus, pardons
tend to be granted more regularly and generously in the five
states where the pardon power is exercised by an independent
board with no involvement by the governor,12 than it is in the
22 states where the governor exercises the power subject to no
procedural constraints.13 Pardoning tends to be somewhat
more frequent in the ten states where the governor may act
only upon the advice of a board,14 though sometimes the
board doesn’t recommend (Texas)or the governor denies in
spite of a favorable Board recommendation (Arizona) or the
governor doesn’t act at all (Delaware). Ironically, pardon has

continued to perform a useful role in mitigating sentences
only in jurisdictions that also have a healthy parole system,
with the two forms of early release often administered by the
same personnel.15

In sum, today the pardon power remains an important equi-
table remedy in theory, but, as a practical matter, it has be-
come essentially unavailable to imprisoned offenders in almost
every American jurisdiction.

Pardon’s atrophy does not merely deny convicted persons
the opportunity to seek shorter sentences; it also makes it diffi-
cult or impossible to avoid the collateral consequences of con-
viction. Though some states have experimented with
administrative certificates of good conduct and judicial ex-
pungement or sealing, pardon still provides the most thorough
and respectable form of relief from legal disabilities. Pardon
also has a powerful symbolic value in restoring an offender’s
status in the community that even judicial restoration mecha-
nisms do not share. As more and more people are convicted,
and as collateral penalties continue to grow in number and
severity, an increasing number of convicted individuals have a
genuine need for the time-honored “second chance” offered by
pardon. Yet, the realistic chance that the need will be met has
decreased dramatically in many jurisdictions. In the federal
system, although pardon is the only way to regain rights lost as
a result of conviction, it has become for all intents and pur-
poses a dead letter.

The Commission is persuaded that pardon must remain an
essential component of any just system of punishment, particu-
larly at a time when punishment appears harsh when judged
against historical standards, collateral disabilities arising from a
conviction are often disabling, and forgiveness is only possible
through pardon. Recently, budget-driven reforms in some juris-
dictions are mitigating the harshness of some sentences, and
reformers in some jurisdictions are working hard to develop al-
ternative sentence reduction mechanisms, including opportu-
nities for prisoners to earn additional good time and to obtain
judicial sentence modification. But no similar budgetary link
has yet been made to encourage states to facilitate post-sen-
tence restoration of rights. Federal sentencing has become in-
creasingly rigid as well as severe, and federal forgiveness has for
all practical purposes become a dead letter.

B. The Contemporary Need for a Pardoning Mechanism
The Commission concludes that every just system of punish-
ment must include some accessible mechanism for reducing a
prison sentence or mitigating other penalties in extraordinary
circumstances, particularly those that could not be foreseen at
sentencing. Such a safety valve was considered an essential
component of a sentencing scheme prior to the advent of de-
terminate sentencing. Today it remains essential, because no
court is capable of predicting the changed circumstances that
might transform a sentence that appears fair and reasonable at
the time of imposition into a cruel and unreasonable punish-
ment that may have tremendously undesirable side-effects.

For example, a healthy prisoner sentenced to a term of im-
prisonment may develop a serious or deadly illness not fore-
seen at the time sentence was imposed; or, an inmate with a
diagnosed illness or condition may suffer a turn for the worse
to a degree unforeseeable at the time of sentencing. Similarly,
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when a custodial parent is sentenced to incarceration and
leaves young children in the care of other family members, the
death or serious illness of the caretaking family members may
leave the children orphaned if the custodial parent’s sentence
is not modified. In some cases changes in the law that reflect
society’s new view of a particular crime are not made retroac-
tive, leaving prisoners sentenced under an old regime effec-
tively stranded.16 If a sentencing court is permitted to take into
account serious health problems and exigent family circum-
stances in determining an offender’s sentence in the first in-
stance, it would seem both reasonable and just to provide a
means of bringing these circumstances to the court’s attention
when they develop or become aggravated unexpectedly mid-
way through a prison term. If society’s view of the seriousness
of a crime changes, it would seem fair (if not entirely efficient)
to give those punished under a harsher regime a chance to win
their freedom.

Today, in many determinate sentencing jurisdictions the
pardon process is the only way that prisoners can have their
claims of exigency considered. In such jurisdictions, pardon is
necessary to the just and efficient functioning of the criminal
justice system. But preliminary research indicates that even in
those jurisdictions where the pardon process appears on the
surface to be working efficiently, it rarely produces any grants.17

The Commission also recommends that, in addition to
clemency, jurisdictions adopt a legal mechanism to permit in-
dividuals serving prison sentences to obtain a reduction of sen-
tence for “extraordinary and compelling” reasons that were not
foreseen at sentencing and to provide, as broadly as practica-
ble, opportunities for offenders to apply for restoration of rights
and relief from collateral sanctions. One model that could be
considered is that employed by the military services, where
prisoners come up for periodic review by an administrative
board that is empowered to release them using either the pa-
role or pardon authority. Another model is that set forth in 18
U.S.C. § 3582(c)(1)(A)(i), which empowers federal courts to
entertain prison petitions for sentence reduction in certain sit-
uations, and is discussed below.

Just last year the ABA House of Delegates approved policy
urging jurisdictions to evaluate their practices and procedures
relating to prisoner requests for reduction or modification of
sentence based on extraordinary and compelling circum-
stances arising after sentencing, to ensure their timely and ef-
fective operation. As part of this same resolution, the ABA
urged jurisdictions to develop criteria for evaluating such pris-
oner requests, and procedures to assist mentally or physically
disabled prisoners in making them. The Commission believes
that the ABA must do more. Specifically, it should specify the
criteria for sentence reduction in a broad range of exceptional
circumstances arising after imposition of sentence, both med-
ical and nonmedical, including but not limited to old age, dis-
ability, changes in the law, exigent family circumstances, and
heroic acts or extraordinary suffering. It also calls upon juris-
dictions to ensure that there are procedures in place to assist
prisoners who are unable to advocate for themselves, for ex-
ample by reason of mental or physical disability. State bars
should take the lead in implementing this resolution, and
specifically endorse more expansive non-medical criteria for
early release. If executive clemency is the only avenue within

a particular jurisdiction by which such prisoner requests may
be made, then that mechanism should be the subject of re-
view and evaluation.

Although the federal government has a statutory mecha-
nism in place that would permit consideration of sentence re-
duction requests, it has been slow to implement it. The
United States Sentencing Commission has yet to promulgate
policy guidance for sentencing courts and the federal Bureau
of Prisons in considering federal prisoner petitions filed under
18 U.S.C. § 3582(c)(1)(A), as directed by 28 U.S.C. §
994(t). The Commission urges that the Sentencing Commis-
sion direct its attention at an early date to the only generally
applicable statutory “safety valve” that exists under federal
law. We also urge that, in developing policy guidance, the
Commission incorporate a broad range of medical and non-
medical circumstances warranting sentence reduction for “ex-
traordinary and compelling reasons.” We believe it is
significant that Congress specified that “rehabilitation of the
defendant alone shall not be considered an extraordinary and
compelling reason,” indicating that rehabilitation may com-
bine with other equitable factors to make out the necessary el-
ements of an “extraordinary and compelling” case. We also
recommend that the Department of Justice ensure that full
and fair consideration is given to prisoner requests for sen-
tence reduction, and implement procedures to assist prisoners
who are unable to advocate for themselves, including by rea-
son of mental or physical disability.18

There is another contemporary need and place for the par-
don power in a comprehensive criminal justice system: i.e., to
signal that a convicted individual has successfully rejoined the
community and is forgiven. At the time of sentencing, no
court can know with certainty whether the defendant will re-
form, meet all conditions of the sentence imposed, and com-
mit to a post-sentence life without crime. Those who take
advantage of treatment, education, and counseling and who
reform themselves and become law-abiding members of the
community make a powerful case of entitlement to formal
recognition of their successful reentry. This is as true in a de-
terminate sentence system as in an indeterminate one.

Post-sentence pardons are entirely consistent with determi-
nate sentences based on the notion that the individual who is
punished is receiving just desserts for whatever criminal acts
were committed. A just desserts sentence may well be fair and
appropriate in proportion to criminal conduct, but once that
sentence is served the individual has paid the dues imposed.
Once society has exacted its price from an individual, there is
a strong case to be made that society should not only permit,
but should encourage, that person to make a positive contribu-
tion to society. To make this possible, it is vital that, to the
greatest extent practicable, an individual who has successfully
completed a sentence should be permitted to exercise rights of
citizenship and to be relieved of the collateral consequences of
conviction in order to have a real chance of working, provid-
ing for family, and avoiding recidivism.

Accordingly, the recommendations presented by the Com-
mission urge jurisdictions to expand the use of the pardon
power, both to commute sentences and to restore legal rights
lost as a result of conviction. Jurisdictions should also make
clear the standards that govern applications for commutation
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and pardon; specify the procedures that an individual must fol-
low in order to qualify for a grant of clemency; and ensure that
clemency procedures are reasonably accessible to all persons. In
this fashion, states may share information about “best practices,”
and ensure that the pardon process can work to promote justice
without jeopardizing safety, and to restore its “moral force.”19

Last August, the House of Delegates approved new Crimi-
nal Justice Standards on Collateral Sanctions and Discre-
tionary Disqualification of Convicted Persons. To promote the
development of a more consistent and reasonable approach to
collateral consequences, the Commission has encouraged wide
circulation of these Standards, and has discussed the desirabil-
ity of an implementation project in one or more jurisdictions.20

The Commission believes that state bars can play an impor-
tant role in encouraging the responsible exercise of the pardon
power by creating programs and training lawyers so that they
may become involved in the pardon process by representing
individual clemency applicants. Bar programs would be capa-
ble of advertising the availability of clemency and encouraging
bar members to represent prisoners with meritorious cases, on a
pro bono basis if necessary. Bar programs should encourage
broad participation and not seek to impose an obligation only
upon criminal law practitioners. The ordinary non-capital
clemency case requires neither special skills nor a major com-
mitment of time or resources. Clemency representation should
become a staple in pro bono bar programs. Bar members who
take on clemency representation should be encouraged to pro-
pose recommendations for improving the clemency process
and making it more accessible.

The Commission also recommends in its Report and Rec-
ommendations on Prison Conditions and Prisoner Reentry
that law schools give consideration to establishing clinics in
which students may gain both understanding and experience
in representing those who have committed crimes and are im-
prisoned as a result, or who are seeking to reestablish them-
selves in the free community through restoration of rights.
Law schools and state bars easily could develop coordinated ef-
forts to expand clemency and reentry efforts.

The best way to discourage the potential for mischief in par-
doning are to ensure that the process is open to all, that stan-
dards for pardon and commutation are clearly articulated and
fairly applied, and that the decision-making process is per-
ceived to be a reliable one. Lawyers are most likely to concern
themselves with these issues if they participate in the process
through representation of prisoners seeking sentence reduction
and released offenders seeking restoration of rights, including
pro bono representations.

By taking an interest in the pardon process, the ABA can en-
courage a national conversation about the role of forgiveness in
the justice system, and what the need for a pardoning mecha-
nism teaches about the health of the legal system. Bar groups
can reach out to pardon decision-makers, and help create a cli-
mate of public acceptance for clemency actions by working with
victims’ rights and other groups with an interest and stake in a
fair, just, compassionate and equitable criminal justice system.

Respectfully submitted,
Stephen Saltzburg, Chairperson Justice Kennedy Commission
August 2004
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Bush granted 11 pardons and no commutations, not quite one grant
apiece for the staff of twelve in the Justice Department’s pardon office.
During this same period, President Bush denied 580 requests for pardon
and 2400 requests for commutation.

The Commission considered recommending that prisoners be al-
lowed to bring petitions for relief under § 3582(c)(1)(A)(i) directly to
the courts, without requiring a motion by the Bureau of Prisons. How-
ever, it seemed unnecessary to recommend so drastic a change in cur-
rent practice before the other recommended reforms have been
attempted, and potentially burdensome to courts.

The Commission’s inquiry into the functioning of the pardon process
in a number of states suggests that frequent and regular consideration of
cases, along with careful staffing, are essential elements of a credible and
reliable pardon process. Other important elements appear to be a formal
advisory role for a politically accountable official or officials, and an ap-
propriate balance of confidentiality prior to grants and openness after
them. For example, the Commission was informed by Maryland officials
familiar with that state’s clemency process that Governor Robert Ehrlich
has established a regular routine of monthly meetings in which he gives
personal attention to about twenty clemency cases, which have been re-
viewed by the parole board and then by a member of his personal staff.
In each case the prosecuting attorney has also been asked to make a rec-
ommendation, and in appropriate cases the sentencing judge as well.
Pardon grants are announced to the press, and memorialized in an exec-
utive order giving details of the offense and the terms of relief. Governor
Ehrlich has evidenced a strong personal commitment to the exercise of
his clemency power, and has gone so far as to initiate his own inquiry
into the cases of certain incarcerated individuals serving long sentences
imposed under a law that was subsequently changed.

20. For example, in the fall of 2004 a symposium at the University
of Toledo Law School will feature scholarly presentations measuring
Ohio law and practice against the requirements of the Collateral Sanc-
tions Standards. It will include a student project to identify and analyze
collateral consequences under Ohio law. An ABA project could build
on this symposium. In addition, the New Jersey Institute for Social Jus-
tice published a study of collateral consequences in New Jersey that dis-
cuses the new ABA Standards in a number of contexts. See Nancy
Fishman, Legal Barriers to Prisoner Reentry in New Jersey, prepared for
the New Jersey Reentry Roundtable (April 11, 2003). New Jersey agen-
cies are currently engaged in an effort to identify and codify all collat-
eral sanctions in state law, and have asked the ABA to provide
technical assistance.
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Recommendations
RESOLVED, That the American Bar Association urges states,
territories and the federal government to ensure that prisoners
are effectively supervised in safe, secure environments; that
correctional staff are properly trained and supervised; and that
allegations of mistreatment are promptly investigated and are
dealt with swiftly and appropriately.
FURTHER RESOLVED, That the American Bar Association
urges states, territories and the federal government to prepare
prisoners for release back into the community by implement-
ing policies and programs that:

(1) from the beginning of incarceration, provide appro-
priate programming, including substance abuse treat-
ment, educational and job training opportunities,
and mental health counseling and services; and

(2) encourage prisoner participation by giving credit to-
ward satisfaction of sentence for successful comple-
tion of such programs.

FURTHER RESOLVED, That the American Bar Association
urges states, territories and the federal government to assist
prisoners who have been released into the community by im-
plementing policies and programs that:

(1) establish community partnerships that include correc-
tions, police, prosecutors, defender organizations, and
community representatives committed to promoting
successful reentry into the community and that measure
their performance by the overall success of reentry; and

(2) assist prisoners returning to the community with
transitional housing, job placement assistance, and
substance abuse avoidance.

FURTHER RESOLVED, That the American Bar Association
urges states, territories and the federal government, in order to
remove unwarranted legal barriers to reentry, to:

(1) identify collateral sanctions imposed upon convic-
tion and discretionary disqualification of convicted
persons from otherwise generally available opportuni-
ties and benefits;

(2) limit collateral sanctions to those that are specifically
warranted by the conduct underlying the conviction,
and prohibit those that unreasonably infringe on fun-
damental rights or frustrate successful reentry; and

(3) limit situations in which a convicted person may be

disqualified from otherwise available benefits and op-
portunities, including employment, to the greatest
extent consistent with public safety.

FURTHER RESOLVED, That the American Bar Association
urges law schools to establish reentry clinics in which students
assist individuals who have been imprisoned and are seeking to
reestablish themselves in the community, regain legal rights, or
remove collateral disabilities.

Report
As we explain in our Report and Recommendations on Punish-
ment, Incarceration and Sentencing, Justice Kennedy did not
simply ask the American Bar Association to look carefully at the
rate of incarceration in American jurisdictions and the racial
and ethnic composition of our prison populations; he also asked
the ABA to inquire into the “inadequacies – and the injustices
– in our prison and correctional systems.” He observed that the
legal profession has an “obsessive focus” on the process for deter-
mining guilt or innocence, to the exclusion of what happens
after the prisoner is taken away: “When the door is locked
against the prisoner, we do not think about what is behind it.”
Noting Professor James Whitman’s charge that “the goal of the
American corrections system is to degrade and demean the pris-
oner,” Justice Kennedy specifically asked the ABA to “help start
a public discussion about the prison system.”

President Archer echoed Justice Kennedy’s words when he
appointed this Commission. Neither Justice Kennedy nor
President Archer suggested that the discussion could be com-
pleted in a year, and the Commission members knew from the
outset that it was no easy matter just to begin the discussion
and the discussion, once begun, might extend for many years.
How could it be otherwise? After more than two hundred years
of imposing punishment, it is unclear what lessons America
has learned about corrections and incarceration. It is difficult
even to develop a full understanding of what actually occurs in
prisons throughout the country. There are ideas afloat but lit-
tle consensus as to what makes prisons more or less civilized,
what opportunities prisons ought to provide to those incarcer-
ated, and how prisons can best prepare inmates to lead law-
abiding lives when they return to society.

Justice Kennedy expressed a concern that prison conditions
are degrading and likely to lead inmates to continue criminal
activity when released. Identifying this concern as important,
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President Archer, in his charge to the Commission, asked us
examine a number of issues raised by incarceration as a crime
control strategy, including whether prison conditions are unac-
ceptably dehumanizing and degrading, and more likely to en-
courage than reduce future crime. He asked us to consider
whether prisoners returning home are welcomed and supported
in their efforts to reestablish themselves, or shunned and al-
lowed to drift back into their old ways; the extent to which the
legal system is complicit in discouraging offenders’ efforts to
go straight; and to report on current research into the causes
of recidivism.

The Commission set a goal of understanding the issues; de-
scribing them for the American Bar Association; and mobilizing
this body to continue the discussion that we have begun, to take a
real interest in the many thousands of men and women we im-
prison every year, and to assume responsibility for the correctional
institutions our legal system has created and maintained. When
we complete our work, the discussion will have only begun. This
Association must commit itself to continuing that discussion.

When the Commission began to prepare for its first hearing in
November of 2003, none of its members – including its criminal
practitioners – was totally familiar with the facts and figures we
considered relating to corrections law and practice, recent re-
search into the causes and effects of increased reliance on incar-
ceration, or the legal rights of prisoners. Some of our members
had greater knowledge than the average citizen, or the average
lawyer, but even they lacked detailed information concerning the
controversies over the impact of incarceration on crime rates, the
collateral effects of imprisonment on families and communities,
the net-widening effect of intensive supervision strategies, and
the efficacy and cost-effectiveness of treatment alternatives to
confinement. We knew that the prison infrastructure had grown
exponentially since the early 1980s, and as we did our work we
saw that state budget deficits have begun to encourage legislators
to get “smart on crime” by reducing their prison populations (or,
in a few states, cutting prison programming).

The issue of correctional reform is not a new one, and this
is not the first time that the bar has been called upon to ad-
dress it. In the course of its work, the Commission was in-
structed by the work of an earlier ABA Commission, also
called into being by a Supreme Court Justice’s speech about
the need for reform of the corrections system. In 1969, Chief
Justice Warren Burger urged the ABA, in a speech at its 1969
Annual Meeting, “to assume leadership in a comprehensive
examination of the penal system.” He too made this a respon-
sibility of all lawyers and judges, not just those already in-
volved in a criminal practice. In response, the ABA Board of
Governors and the House of Delegates created the Commis-
sion on Correctional Facilities and Services, an interdiscipli-
nary body conceived as an action-oriented analogue to the
then-newly created Criminal Justice Standards Committee.
The Commission was chaired for its first five years by Richard
Hughes, former governor and later Chief Justice of the State of
New Jersey, and later by ABA legend Robert McKay. The
Commission carried out its work through a number of separate
action programs and information clearinghouse projects, for
which it secured more than $15 million in grants from govern-
mental and private sources over the eight years of its existence.
At one point, it had thirty paid staff members. Among its

major programs were the National Volunteer Parole Aide Pro-
gram, the BASICS (Bar Association Support to Improve Cor-
rectional Services) program, and the Resource Center on
Correctional Law and Legal Services.1

Yet, for all of the resources and energy and talent devoted to
its work, it appears that the ABA Commission on Correctional
Facilities and Services left little lasting impression on the legal
landscape, and its work was all but forgotten in the crime war of
the 1980’s. Given the almost obsessive focus for the last twenty
years on increasing the number of people in prison and expand-
ing the prison infrastructure, we probably should not have been
as surprised as we were by the magnitude of the present prob-
lem, and the extent to which it has been institutionalized. To
put the point concisely, the problem is that correctional systems
too often fail to do any correcting. They warehouse inmates,
and in the process may actually increase the chances that pris-
oners, once released, will be neither equipped nor inclined to
conform their conduct to the law. Current correctional policies
enlarge the cadre of people permanently at the fringes of soci-
ety, and create a prison infrastructure that depends upon a con-
tinuing stream of new prisoners.

Although it came as no surprise to us that most people have a
generally unsympathetic response to convicted felons, the Com-
mission became acutely aware of an irony that is readily apparent
in our treatment of men and women sentenced to prison: i.e., the
public expects convicted felons to learn their lesson and become
law-abiding citizens, while the legal system burdens them with
continuing collateral disabilities that make it very difficult, if not
practically impossible, for them to successfully reintegrate into
the free community. To the extent that the legal system has itself
been complicit in creating this class of “internal exiles,” it is in-
cumbent on the legal profession to try to remedy it.

Justice Kennedy’s expressed concern about the degradation of
the prison experience seems intuitively correct, since no matter
how well-managed and funded a prison system may be, loss of
freedom and all it entails, as well as the social stigma of convic-
tion, must weigh heavily on most prisoners. That said, evidence
of dangerous living conditions or correctional staff mistreatment
of prisoners has not been systematically collected at a national
level, and abuse appears more severe in some state systems than
in others.2 Prison administrators say there have been sweeping
improvements in recent decades, with widespread acceptance
that abusive behavior is unacceptable and that proper proce-
dures can minimize it. Advocates for reform and former in-
mates, however, say a culture of violence persists and is made
worse because of tacit acceptance by administrators, politicians
and the public. Concerns have been expressed about such issues
as medical and mental health services, prison rape, substance
abuse treatment and counseling, job training opportunities,
prison visiting policies, and the use of “super-max” facilities. Yet
the restrictions on prisoner lawsuits in the 1995 Prison Litiga-
tion Reform Act have limited the courts’ oversight of prison
conditions, and it is not clear what effect this law might have
had in bringing back some of the abusive conditions that led to
federal injunctions and continuing oversight of prison manage-
ment by federal courts in some states.

In its hearing in Sacramento in April of 2004, the Commis-
sion heard testimony from officials and prison advocates alike
about the documented cases of abuse in California prisons that
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led Governor Schwartzenegger to appoint a blue ribbon com-
mission chaired by former Governor Deukmejian to investigate
and make recommendations about reforms in correctional ad-
ministration. Witnesses testified to the absence of programming
that would prepare prisoners for release, and the predictably
high rates of return to prison by parolees. Over 70 per cent of
those entering prison in California each year come by way of ad-
ministrative revocation of probation or parole, most often for
minor technical violations as opposed to new criminal activity,
rather than a new court commitment. On the other hand, seri-
ous new criminal activity by a parolee or probationer is often
treated as a violation of release conditions, so that confirmed
criminals may return to the community after only a few months.
Prisoners in California prisons, particularly women, have a diffi-
cult time obtaining competent and humane medical care. Rod-
erick Hickman, the newly appointed Secretary of Youth
Authority and Corrections Administration, acknowledged a
“cultural disconnect” between those responsible for operating
prisons on a day-to-day basis, and prisoners and the communi-
ties from which they come and to which they will return.

The research that has been done confirms that being sent to
prison has a negative effect on offenders’ later income, employ-
ment prospects, and family involvement, all of which is predic-
tive of future criminality. The effect on prisoners’ spouses and
children is less certain, but is also likely to be negative. Finally,
as to the larger community, prison expansion has had quite dif-
ferent effects on the communities that benefit economically
from it, and those that it fragments and impoverishes.3

Spurred initially by budgetary concerns, a number of states
have been developing alternatives to incarceration, particularly
for the high percentage of prisoners whose offenses are linked to
substance abuse.4 There is also evidence that many state juris-
dictions have recently been willing to consider and approve that
early release of inmates as a way to reduce budget deficits and
control spending.5 These early release programs, while often
driven by the common concern about resources, operate quite
unevenly from state to state. From what we have been able to
determine, there is a consistent effort made by states considering
early release to reduce inmate populations without necessarily
cutting back on prison programming. Some prison systems are
beginning to focus on the importance of developing programs to
prepare prisoners for reentry, and to support them ion the first
critical weeks after their return to the community.6 Research has
identified the moment of “hand-off,” when a prisoner is released
back into the community, as a critical time when the offender
needs support in order to avoid slipping back into old patterns,
and committing new crimes. Yet in many states the traditional
send-off of “$50 and a bus ticket” seems still to be the norm.

Prisoners who are “handed off” expect that they have
moved from incarceration to freedom, but their freedom brings
with it a host of restrictions and constraints not imposed upon
the general population. The legal system imposes collateral
penalties on convicted felons that are difficult and sometimes
impossible to shake off, and social norms invite open discrimi-
nation.7 Because the number of people with criminal convic-
tions has risen so rapidly in recent years, collateral penalties
have become one of the most significant methods of imposing
a continuing social stigma and diminished legal status in
America.8 Federal laws encourage states to exclude people with

convictions from participation in a wide variety of federal pro-
grams and benefits, including food stamps, housing, insurance,
educational assistance, parenting, and drivers’ licenses.

The Commission also heard persuasive testimony that strict
parole and probation revocation policies, as well as unnecessarily
lengthy periods of supervision in the community, may actually be
widening the prison net and thus working at cross-purposes with
efforts to control population growth. In California, for example,
parole revocation policies have resulted in a revolving door in
and out of prison for thousands of people, so that many of them
are truly doing “life on the installment plan.”9

The Commission has concluded that Justice Kennedy and
President Archer were right to focus attention on the state of our
correctional system. For far too long, there has been the absence
of a national conversation about how to cope with the inevitable
downstream effects of the “race to incarcerate” in the 1980s and
90s. That conversation has at long last begun, and it is a biparti-
san discussion. As the Commission’s report was being finalized,
the disclosures of prisoner abuse by American soldiers in Iraq,
some of whom had been prison guards in civilian life, have
turned the spotlight on conditions in our own prisons.10 And, as
President Bush noted in his 2004 State of the Union address, al-
most all prisoners eventually do return to the community, and
their ability to establish themselves successfully as law-abiding
citizens should, therefore, be a matter of considerable interest to
communities across the Nation. Prison conditions and prisoner
reentry are a matter of public safety as well as sound public policy.

The Commission concludes that, where prison conditions
and reentry are concerned, three steps need to be taken: 1)
prison conditions must be safe and humane, for prisoners and
staff alike; 2) prison programming must be developed and im-
plemented to help prisoners prepare for their return to the free
community; and 3) the legal system must be scrutinized to en-
sure that it does not itself aggravate the problem of reentry by
presenting criminal offenders with insuperable obstacles to
reintegration into the community. If the legal system is pre-
venting prisoners from obtaining a true second chance, the al-
ternative for them may be a return to criminality.

Three essentials must coexist if prisoners are to have a gen-
uine second chance. First, prisons must provide resources to
assist prisoners in preparing for freedom and coping with the
responsibilities it entails. Second, the community must be
ready to accept them upon appropriate terms. These first two
essentials go hand in hand. The community is likely to be
skeptical about returning former offenders until prisons
demonstrate that they are preparing former offenders to suc-
ceed in freedom. Third, the legal system must support former
offenders and eliminate barriers to successful reentry. The
fewer the impediments to reentry, the greater will be the op-
portunities for success. Barriers to employment, education,
housing, treatment, and generally available public benefits
must be eliminated to the greatest extent possible. The legal
system may need to draw on the skills of other disciplines to
provide treatment and training before a prisoner’s release and
support during the first months at home. It may need to de-
velop and rely upon risk assessment techniques in making re-
lease decisions, and in assisting offenders to cope with the
issues most likely to trip them up upon reentry. But there are
also issues that are entirely within the domain of the law that

86



must be addressed, including in particular parole revocation
and supervision policies and collateral sanctions.

Accordingly, our recommendations are that jurisdictions
should review their correctional policies and practices (as Cali-
fornia is presently doing) to ensure that offenders are effectively
supervised in safe, secure environments; that correctional staff
are properly trained and supervised; and that allegations of mis-
treatment are promptly investigated and dealt with swiftly and
appropriately. Further, jurisdictions must take steps to prepare
prisoners for release back into the free community beginning
from the time they first report to prison (as Maryland is
presently doing), including but not limited to substance abuse
treatment, educational and job training opportunities, and
mental health counseling and services. Prisoner participation
in such programs should be encouraged by giving credit toward
satisfaction of sentence for successful completion of such pro-
grams. Finally, it is essential that correctional officials work
with those responsible for community supervision to assist of-
fenders returning to the community with transitional housing
and job placement assistance. Correctional officials need to
have a stake in the success of prisoners returning to the com-
munity, not a vested interest in their returning to prison.

The Commission was impressed by the evidence it saw of a
change in law enforcement attitudes toward reentry and the rela-
tionship of law enforcement to offenders. For many years in
many communities, when offenders were released on probation,
parole or after serving sentences, police, prosecutors and proba-
tion and parole officers tended to view themselves as adversaries
of the offender. Law enforcement officials tended to look for a
reason to send offenders back to prison rather than considering
ways of assisting them to reintegrate into the community. In
many places, the old approach is changing as law enforcement
officials recognize that successful reentry means not only that an
offender will avoid reincarceration; it means that the offender
contributes positively to the community rather than commits ad-
ditional crimes, and that by eliminating criminal acts there will
be fewer victims of crime. We heard testimony in California that
prosecutors and police work with offenders and the community
to help offenders reclaim their place in the community. Their
approach is proactive and supportive, and it is working.

Reentry is not easy for many offenders. Substance abuse,
poor job training, and other personal characteristics may com-
plicate the task of moving from prison to freedom. But, the
chances that reentry can be successful increase if correctional of-
ficials understand that their job is to begin to prepare an of-
fender for release, and law enforcement officials join with the
offender and the community upon release to continue to assist
with reentry. A true partnership is needed for there to be a
promise of success. To succeed, that partnership must value
reentry and be prepared to measure the performance of all mem-
bers by how well they succeed in promoting effective reentry.
Probation and parole officers, for example, must understand that
they are most effective and most successful when, working in
partnership with others, they enable more offenders to avoid re-
cidivism and reincarceration. Performance measures for proba-
tion officers should be based upon the number of probationers or
parolees who successfully complete their community supervision
rather than by the number of revocations or disciplinary meas-
ures. By measuring performance in terms of successful reentry as

opposed to the number of revocations, a community increases
the probability that of successful reintegration of offenders into
the community, and thus the level of public safety.

If each of the official stakeholders in the partnership meas-
ures performance by the overall success of prisoner reentry, the
partnership will work together to do what is required to pro-
mote successful reentry. They will identify the problems that
released prisoners face, and they will make efforts to assist re-
leased prisoners with transitional housing, job placement assis-
tance, and substance abuse avoidance.

The Commission also strongly recommends that jurisdic-
tions take steps to reduce or eliminate legal barriers to reentry
so that only those necessary for public safety remain. As a first
step, jurisdictions should identify the legal barriers to reentry,
including both collateral sanctions imposed upon conviction
and discretionary disqualification of convicted persons from
otherwise generally available opportunities and benefits. They
should limit collateral sanctions to those that are specifically
warranted by the conduct underlying the conviction, and
eliminate entirely those that unreasonably infringe on funda-
mental rights or serve only to frustrate successful reentry.

Perhaps the most important step that a jurisdiction can take is
to limit the situations in which a convicted person may be dis-
qualified from otherwise available benefits and opportunities, in-
cluding employment, to the greatest extent consistent with
public safety. This requires an educational program directed not
only at public officials and employers, but also at the private sec-
tor. Jurisdictions should consider expanding their pardon process,
or establishing a process by which returning offenders may obtain
a certificate of good conduct, whose effect would be to remove all
collateral disabilities that limit employability and other opportu-
nities.11 It seems intuitively plausible that most across-the-board
employment bans based on conviction records are unnecessary to
assure public safety, and that a system of case-by-case determina-
tions would not be too difficult to administer.12

Jurisdictions must also recognize that there also are practical
rather than legal hurdles facing former offenders who try to suc-
ceed in reentry. For example, employers who could hire former
offenders may be reluctant to do so because of liability concerns.
These practical hurdles must not be ignored, although developing
a plan to deal with them may be extremely difficult. If there is a
commitment to supporting reentry, innovations may be possible.
If, for example, the pardon power were reinvigorated , as we rec-
ommend, a jurisdiction might consider providing an affirmative
defense – reliance on a pardon grant —to any employer alleged to
be negligent or otherwise culpable for hiring a former offender.

Finally, the Commission recommends that law schools estab-
lish clinics in which students may gain both understanding and
experience in representing those who have committed crimes
and are imprisoned as a result, or who are seeking to reestablish
themselves in the community through restoration of rights. In
the course of their clinic work, students could also have an op-
portunity to work with the victims of crime, and seek to en-
courage a community dialogue about rehabilitation and
reintegration. Such clemency and reentry clinics may educate
the lawyers of tomorrow to the problems of the least among us.

The goal of these recommendations is to ensure humane
conditions of confinement for prisoners, to avoid recidivism,
and to maximize the chances that former prisoners will work,
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pay taxes, rear families and become contributing members of
their communities. To this end, they seek to enlist members of
the legal profession in the important work of removing unrea-
sonable legal barriers to reentry. Reducing recidivism means
fewer victims, less crime and less imprisonment. It is win-win
for the successfully integrated former prisoner and the commu-
nity to which that person returns. Successful reentry means
that an individual, whose crime and incarceration disrupted the
social fabric and imposed upon the community the costs of the
crime and the punishment, will add value to the community
and serve as a constant reminder that we are indeed a nation of
second chances for those who violate the law. It also recognizes
what Justice Kennedy described as “the Gospels’ promise of
mitigation at judgment” for those who concern themselves with
how prisoners are treated, and who are willing to play some part
in welcoming them back to the community upon their release.

Respectfully submitted,
Stephen Saltzburg, Chairperson Justice Kennedy Commission
August 2004
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at present does not, largely because of a reluctance on the part of the
chief executive to appear “soft on crime.”

12. According to the Legal Action Center’s “Roadblocks” report,
note 4, supra, Kansas and Hawaii require all employers to make individ-
ual determinations where employment of convicted persons is at issue.
Kansas requires that a conviction be reasonably related to the appli-
cant’s trustworthiness or the safety or well-being of employees or cus-
tomers in order to serve as a basis for excluding an applicant for
employment. See KAN. STAT. ANN. § 22-4710(f). Similarly, Hawaii
allows employers to consider only recent criminal convictions that are
rationally related to the employment, and only after a conditional offer
of employment has been made. See HAW. REV. STAT. § 378-2.5.
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