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SUMMARY:

... This Article imagines the institution of punishment in the hip-hop nation. ... Y ou understand criminal justice
differently when the people that you love experience being "locked down all day, underground, neva seein' the sun/
Vision stripped from you, neva seein’ your son. ... The hip-hop theory of punishment acknowledges that when too many
people are absent from their communities because they are being condemned by the government, prison may have
unintended consequences. ... Inthe next Part, | discuss the relationship between popular culture and crimina law. ... |.
Popular Culture and Criminal Law ... | hope to demonstrate that the culture, while rebellious, can be used to inform a
principled, rules-based theory of punishment. ... " When popular culture presents prison as arite of passage, punishment
beginsto lose its deterrent effect. ... This project is not intended to suggest that hip-hop culture has explicitly
constructed atheory of punishment. ... Sixth, prison should be used sparingly as an instrument of punishment. ... " This
kind of warm acknowledgement of the incarcerated is commonplace in hip-hop, and virtually unheard of in other
popular culture, which largely ignores the two million Americansin prison. ... The cultureis not as quick as some
scholarsto label drug crimes "victimless.” ...

HIGHLIGHT: I'd open every cell in Attica, send "em to Africa... .
If | ruled the world, imagine that ...

If | ruled the world, imagine that

I'd free @l my sons, I'd love "em love "em baby

- NasM

TEXT:
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[*984]
Introduction: The Hip-Hop Nation N2

This Article imagines the institution of punishment in the hip-hop nation. My thesis is that hip-hop can be used to
inform atheory of punishment that is coherent, that enhances public safety, and that treats |lawbreakers with respect.
Hip-hop can improve the ideology and administration of justice in the United States.

For some time the debate about why people should be punished has been old school: Each one of four theories of
punishment - retribution, deterrence, incapacitation, and rehabilitation - has acceded to prominence, and then lost its
luster. Hip-hop offers a fresh approach. It first seems to embrace retribution. The "unwritten law in rap," according to
Jay-Z, isthat "if you shoot my dog, I'mackill yo' cat ... know dat/ For every action there's areaction." "3

Next, however, comes the remix. Hip-hop takes punishment personally. Many peoplein the hip-hop nation have
been locked up or have loved ones who have been. Punishment is an exercise of the state's police power, but it also
implicates intimate family relationships. " Shout outs' to inmates - expressions of love and respect to them - are
commonplace in the music and visual art. Y ou understand criminal justice differently when the people that you love
experience being "locked down al day, underground, neva seein’ the sun/ Vision stripped from you, neva seein' your
son." ™

The hip-hop theory of punishment acknowledges that when too many people are absent from their communities
because they are being condemned by the government, prison may have unintended consequences. Retribution must be
the object of punishment, but it should be limited by important social interests. In aremarkable moment in American
history, popular music is [*985] weighing the costs and benefits of punishment. Aswe listen to the radio, watch music
videos, dance at clubs, or wear the latest fashion, we receive a message from the "black CNN." "> Hip-hop exposes the
current punishment regime as profoundly unfair. It demonstrates this view by, if not glorifying law breakers, at least not
viewing all criminals with the disgust which the law seeks to attach to them. Hip-hop points out the incoherence of the
law's construct of crime, and it attacks the legitimacy of the system. Its message has the potential to transform justice in
the United States.

Hip-hop already has had a significant social impact. It is the second best-selling genre of music in the United
States. "6 The culture transcends rap music: It includes television, movies, fashion, theater, dance, and visual art.
Hip-hop is also big business: Estimates of its contribution to the U.S. economy range to the billions. N7 Increasingly,
hip-hop is aso apolitical movement.

Hip-hop foreshadows the future of the United States - one in which no racial group will constitute a majority. 8 It
isthe most diverse form of American popular culture. The most commercially successful hip-hop artistsin the United
States are black, though there are popular white and Latino acts aswell. "® The [*986] consumers are mainly
non-black. "9 The producers are Asian, black, Latino, and white - and combinations of al of those. The Neptunes,
among hip-hop's most acclaimed producers, consist of Chad Hugo, a Filipino American, and Pharrell Williams, an
African-Korean American.

Indeed, the borders of the hip-hop nation are not concurrent with the borders of any nation-state. The cultureis
international, with particularly strong variantsin Africa, Brazil, the Caribbean, Western Europe, Southeast Asia, and

At the same time that an art form created by African American and Latino men dominates popular culture, African
American and Latino men dominate American prisons. "2 Unsurprisingly then, justice - especially criminal justice -
has been a preoccupation of the hip-hop nation. The culture contains a strong descriptive and normative analysis of
punishment by the people who know it best.

Bold, rebellious, often profane, the music has multicultura detractors as well as fans. One need not like hip-hop,
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however, to appreciate its potential to transform. Imagine, for example, that television situation comedies consistently
critiqued the government's foreign policy, that country music ridiculed the nation's health care, or that fans at
professional sports events were warned that the government was exploiting them. We would anticipate a strong
response from the state if powerful critiques of it were widely disseminated. These scenarios are hard to imagine
because most of American popular culture is explicitly apolitical. Moreover, there probably would be widespread
disagreement among the producers and consumers of the culture about what politics to advocate.

Hip-hop culture is different. Often it is explicitly political. Its politics are not always easy to determine, and on
some issues thereis great diversity of opinion. On the fairness and utility of American criminal justice, however, the
hip-hop nation speaks as one. In the contemporary history of the United States, it is hard to recall another dominant
form of popular culture that contains such a strong critique of the state.

Many seem to be listening. The hip-hop nation is gaining political power, and seems more inclined to use it than
has historically been the case with youth [*987] or artists. | do not suggest, however, that the hip-hop nation will be a
potent voting bloc in the near future. "13 My claim is normative. Hip-hop culture makes a strong case for a
transformation of American criminal justice: It describes, with eloquence, the problems with the current regimes, and
articulates, with passion, a better way. Its message is one that we should heed for reasons both moral and utilitarian. N4

This Article proceeds as follows. In the next Part, | discuss the relationship between popular culture and criminal
law. Part Il provides a short history of hip-hop culture, with special attention to the rule-breaking that attended the
culture's birth. Part 111 describes hip-hop's relevance to the the current debate in criminal law scholarship about social
norms. Part |V setsforth several elements of a hip-hop theory of criminal law. The Article concludes by comparing
hip-hop justice with constructs of justice found in civil rights and critical theory.

I. Popular Culture and Criminal Law

Thereisasymbiotic relationship between culture and law. Culture shapes the law, and law is a product of culture.
Television, for example, has profoundly informed our perceptions of criminal justice in the United States. Most
Americans can recite the Miranda warnings, not because they have been arrested, but because television cops advise
television "bad guys" of their constitutional rights several times a day.

Television news programs are dominated by stories about crime. "1 The message conveyed isthat "street" crimeis
amajor threat to our well-being. "6 The main perpetrators, the news programs suggest, are African American and
Latino men. Politicians respond to the purported crisis by getting tough on crime, which includes building more prisons,
instituting more severe sentences, imposing harsh punishments upon recidivists, eliminating the discretion of [*988]
judges to reduce punishment, and federalizing many crimes. "7 One effect of these laws is the disproportionate
incarceration of African Americans and, to alesser extent, Latinos.

Some scholars and activists have suggested that the effect of the cultural depiction of crimeisthat many Americans
have exaggerated concerns about being victimized by black and Latino men. "8 Some lawmakers seem to exploit these
concerns for political reasons. "° One result is that some punishment seems driven by racial stereotypes. 120

The most frequently cited contemporary example is harsher federal penalties for crack cocaine than powder
cocaine. "21 Crack cocaine is powder cocaine that is cooked with baking soda until it forms small solid pieces. Crack is
smoked rather than inhaled. It is less expensive than powder cocaine and has a briefer intoxicating effect.

A star basketball player, Len Bias, died as aresult of a cocaine overdose in 1986. 22 He was presumed to have
ingested crack, although there was actually no evidence as to what form of cocaine he had consumed. Bias was African
American, and crack cocaine was thought to be the preferred form in the black community. "23 Bias' death focused the
media's attention on crack cocaine. Congress responded with one of the most severe punishment schemes for adrug in
American history. N24 |t instituted a mandatory sentence for possession of crack cocaine, but not powder cocaine. The
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punishment for sellers was especially harsh. To receive the same sentence as a crack distributor, a powder distributor
must possess one hundred times the quantity of cocaine. 25 For example, the distributor of five grams of crack, which
is enough for 25 doses and has a street value of approximately $ 500, receives the same sentence as the distributor of
500 grams of powder, which is enough for 3000 doses and is worth $ 40,000.

Thereislittle scientific support for the proposition that crack cocaine [*989] merits more punishment than powder
on a harm principle, and virtually no support for the hundred-to-one federal differential. The U.S. Sentencing
Commission has proposed that the distinction be reduced. Likewise, President Clinton's drug czar recommended no
disparity in punishment "26, and, during the presidential campaign of 2000, George W. Bush also rejected a distinction.
n27 Thus far, however, Congress has refused to budge, in part because of the strong cultural bias against crack cocaine.
Whether warranted or not, crack has a poorer reputation than powder. Culture, not logic or science, is the best
explanation for why and how crack users are punished.

Thispoint is not new or particularly surprising. In ademocracy we would expect culture to inform law. The
potential of hip-hop culture, however, to influence law seems less obvious - perhaps because hip-hop is a product of
youth culture and perhaps because it seems to celebrate defiant and even outlaw conduct. "28 | hope to demonstrate that
the culture, while rebellious, can be used to inform a principled, rules-based theory of punishment.

Austin Sarat has described punishment as "living in culture through its pedagogical effects. It teaches us how to
think about categories like intention, responsibility, and injury, and it models the socially appropriate ways of
responding to injuries done to us." "2° Hip-hop offers a fresh way of analyzing persistent unresolved problemsin
criminal law theory, including how to determine cause, the relationship between responsibility and blame, and the
appropriate response of the state to law-breaking. Considering the growing influence of hip-hop culture, and the
personal experience of many citizens of the hip-hop nation with criminal justice, its perspective deserves examination.

I1. Hip-Hop 101

Hip-hop was begat in one of the poorest and most crime-ridden jurisdictions in the United States: the South Bronx,
New Y ork, during the 1970s. It was a place of a desperate, hard-knock creativity, as evidenced by the way its citizens
talked, dressed, and danced. Even the teenagers who drew graffiti on the subway thought of themselves as artists,
though the police had a different point of view.

A man who spun records for parties - DJ Kool Herc, he called himself - experimented with using two turntablesto
play copies of the same record. "0 [*990] Herc used the turntables like amusical instrument - he made his own songs
from other peopl€e's recordings. Sometimes Herc would speak rhythmically to his beats (a technique borrowed from his
Jamaican heritage). 31 He taped these "raps’ for boomboxes, and the music became popular all over New York City.
n32

Herc's work inspired other DJs, including Afrika Bambaataa, a Black Muslim also of Jamaican descent. "33
Bambaataa expanded Herc's musical tracks from disco and house music to virtually any recorded sound, including rock
music and television shows. "34 DJs "battled" (engaged in artistic competition) at city parks, and dancers performed in
an athletic, bone-popping style called "break-dancing." "35

For the purposes of my thesis, | want to note four things about the creation of hip-hop. First, many artists took an
instrumentalist view of the law. The trespass law did not deter the graffiti artists, the copyright law did not stop the DJs
from sampling any music they wanted, and the property law did not prevent DJs from "borrowing" electricity from
street lamps at public parks. Second, the culture was more about recycling or remixing than creating out of whole cloth.
Third, virtually every hip-hop artist renamed himself or herself; "slave" or "government" names were seldom used to
describe the artists. Many hip-hop artists named themselves thinking of the criminal law. A short list includes rappers
and groups such as Big Punisher, Bone Thugs-N-Harmony, Canibus, Missy "Misdemeanor" Elliot, Mobb Deep,
Naughty by Nature, OutKast, and Public Enemy. Fourth, rappers were compared, almost from the beginning, to African



Page 5
56 Stan. L. Rev. 983, *990

griots, who also communicated wisdom (or, in the hip-hop lexicon, "dropped science") with drum beats and words. 136

In 1979, the Sugarhill Gang's "Rapper's Delight" became the first hip-hop song to become a national hit. "37 Rap
was immediately appropriated by white artists; the next year the new wave group Blondie produced "Rapture," which
reached the top of the charts. In the mid-1980s, groups like Run-DMC, the Beastie Boys (a white group that became the
best selling and most critically acclaimed hip-hop act of the time), and Salt-N-Pepa (the first female hip-hop act of
significance) had popular songs that attracted the attention of MTV, [*991] which started, somewhat reluctantly, to
show rap videos. 38

In the late 1980s, mainstream rap music took two divergent directions. Many artists addressed political issues,
"resulting in the most overt social agendain popular music since the urban folk movement of the 1960s." 39 A classic
album of this erais Public Enemy's It Takes a Nation of Millionsto Hold Us Back. M0 Chuck D, the group's lead singer,
described rap asthe "Black CNN." ™1

The other direction of rap, however, drew more attention, and sales. "Gangsta rap," which unapologetically
depicted outlaw conduct in the innercity, became popular. "2 The group NWA (Niggaz With Attitude) received
widespread media attention for its controversial song "Fuck da Police." M43

Hip-hop music continues to exemplify this dichotomy between the palitically correct and the world, real or
imagined, of some artists. The Washington Post has described "two faces of hip-hop," one a"conscious' side "where
political, social and cultural issues are hashed out in verse." N4 The other side is "the bling-bling, the music that
embraces the glamorous life, the live-now-I-got-mine attitude found in countless hits, and in flashy videos where
hootchy mamas bounce their backsides and Busta Rhymes exhorts, "Pass the Courvoisier." M5

Conscious hip-hop is critically acclaimed, with Lauryn Hill's The Mis-Education of Lauryn Hill becoming the first
hip-hop album to receive the Grammy award for Record of the Y ear in 1999. "6 Since then AliciaKeys and [*992]
OutK ast have also won top honors. ™7

Gangsta and "bling bling" rap, on the other hand, have been derided as materialist, sexist, and homophobic, M48 but
these forms of hip-hop have their defenders as well. They assert that the lyrics are accurate reflections of some people's
experiences or that the lyrics are not the most important, or artistic, element of the music. The scholar Tricia Rose
describes hip-hop as a"hidden transcript ... it uses cloaked speech and disguised cultural codes to comment on and
challenge aspects of current power inequalities." "9 Moreover, one person's "conscious' rapper might be another
person’s gangsta rapper. 50 Cent, who made the best selling album of 2003, is described by some critics as a gangsta

rapper, and by others as someone whose music comments, critically, on the costs of violence and materialism. NS0

A. Hip-Hop's Influence: Consumers

The evolution that rap pioneers like Kool Herc and Afrikka Bambaataa probably did not foresee is the extraordinary
success of their art form with suburban consumers. Market studies indicate that about seventy-five percent of people
who buy hip-hop music are non-black. "1 Over the last decade hip-hop music has surpassed country music in
popularity. Hip-hop created the United States' first African American billionaire, Robert Johnson, who sold BET, a
cable network that plays hip-hop videos, to Viacom, the corporation that owns MTV. N52

Hip-hop has had a major impact on fashion, with rap starslike P. Diddy and Jay-Z presiding over houses of fashion
that produce top selling men's wear at Macy's and Bloomingdale's. "3 Hip-hop fashion pays homage to the [*993]
garments that prison inmates wear; it emphasi zes loose, baggy clothing. "4 Hip-hop entrepreneurs have branched out
into manufacturing and distributing products such as liquor, "5 energy drinks, "6 and gym shoes "7 and have launched
marketing and advertising firms. N8

B. The Academy
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Approximately seventy-five colleges and universities offer courses in hip-hop studies. "9 Harvard University's famed
Afro-American studies department recently hired a specialist in hip-hop because, according to Professor Henry Louis
Gates, "it is one of the most important cultural phenomenons in the second half of the twentieth century. We would be
remissif we did not treat it accordingly." "0 Hip-hop has critics in the academy as well, and some of their critiques
have implications for this project's construction of a hip-hop theory of punishment. The Harvard historian Martin
Kilson, for example, believes that hip-hop denigrates African American achievementsin civil rights. "61 John
McWhorter of the University of California condemns hip-hop for being antiauthoritarian. 162

[*994]
C. Hip-Hop as a Poalitical Movement

Some members of the hip-hop nation explicitly have embraced politics. The most prominent is Russell Simmons, the
multimillionaire coowner of Def Jam, a hip-hop record label. "63 Simmons created the Hip-Hop Summit Action
Network ("HSAN"), anonprofit organization "dedicated to harnessing the cultural relevance of Hip-Hop music to serve
as acatalyst for education advocacy and other societal concerns fundamental to the well-being of at-risk youth
throughout the United States." 64 One of HSAN's objectivesis to register two million new voters for the 2004
presidential election. N5 In one measure of Simmons' influence, all but one of the major Democratic candidates for
President in 2004 met with him. n66

HSAN has emphasized reform of the criminal justice system, including the "total elimination of police brutality and
the unjust incarceration of people of color and all others." "67 |t seeks "the end and repeal of all repressive legislations
[sic], laws, regulations and ordinances such as ... federal and state mandatory minimum sentencing; trying and
sentencing juveniles as adults; sentencing disparities between crack and powdered cocaine use; [and] capitol [sic]
punishment ... ." "68

HSAN focus has been the repeal of New Y ork's Rockefeller drug laws. These laws, first passed in 1973 by
Governor Nelson Rockefeller, require long prison sentences for drug crimes. "69 The organi zation's " Countdown to
Fairness' campaign was intended to accomplish repeal of the Rockerfeller laws by June 2003. N70 |ts campaign was
endorsed by the Congressional Black [*995] Caucus, the National Urban League, the NAACP, and both Hilary
Clinton and Chuck Schumer, New Y ork's United States Senators. N71

HSAN sponsored a protest rally featuring P. Diddy, Jay-Z, and Mariah Carey that attracted 20,000 people. 72
HSAN did not, however, succeed in getting the Rockefeller laws repealed within its stated time frame. 73

Other efforts to politically organize the hip-hop community include the "Rap the Vote" project and the National
Hip-Hop Political Convention. "74 The Internet contains numerous sites dedicated to inspiring activism in the hip-hop
nation. N75

D. The Limits of Hip-Hop's Influence

| want to be careful not to overstate hip-hop's role as a palitical force in the United States. Compared to its cultural and
economic power, hip-hop's political influenceis not strong. In fact, hip-hop's primary constituent groups - young people
and artists - are well known for their lack of participation in traditional electoral politics. 76, Hip-hop's rolein law and
policy, at least for now, will be determined more by the strength of its vision than by its community's potency at the
ballot box. The rest of this Article isintended to make the case that its vision, though undertheorized, has the potential
to transform the United Statesinto a safer, more just society.

[*996]

[11. Hip-Hop and Social Norms
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Shout to my niggaz that's locked in jail
P.O.W.'sthats still in the war for red ...
But if he'slocked in the penitentiary, send him some energy

They &l winnersto me

- Jay-Z n77

What happens when many of the leaders of popular culture are arrested and incarcerated? For the hip-hop nation, thisis
not a theoretical question. Many of its most prominent artists have been involved in the criminal justice system. N78 So
many have been arrested that the Village V oice recently questioned whether the New Y ork Police Department has a
secret unit dedicated to hip-hop artists. "7 Police in Miami admitted that they secretly watched and kept dossiers on
hip-hop stars who visited South Florida. N80

A telling example of the role of punishment in the hip-hop nation can be seen in arecent issue of Source magazine,
which billsitself asthe "bible" of hip-hop. The March 2004 cover featured the tag-line: "Hip-Hop Behind Bars: Are
Rappers the New Target of America's Criminal Justice System?" "81 The magazine's cover featured mug shots of ten
hip-hop artists who are incarcerated or awaiting trial. "82

The statistics about rap artists reflect the statistics about young African American and Latino men. In the
mid-1990s, one study found that one in three young black men were under criminal justice supervision. 83 An African
[*997] American man born in 1991 has a 29% chance of being imprisoned, compared with a 16% chance for aLatino
man, and a 4% chance for awhite man. "84 There are more young black men in prison than in college. "85

Thereaction of artists in the hip-hop community to the mass incarceration of African Americans has been to
interrogate the social meaning of punishment. Prison, as depicted in rap music, is a placement center for the
undereducated, the unemployed, and, especially, aspiring capitalists who, if not locked up, would successfully challenge
white elites. Big L, for example, complains that the police "wannalock me up even though I'm legit/ they can't stand to
see ayoung brother pockets get thick." n86

Criminologists and legal scholars recently have emphasized the role of social normsin preventing crime. In the
strongest form, the ideais that cultural (or subcultural) forces are more important than criminal law in determining
conduct. We care more about how people in our communities label us than how the law does. The appropriate role of
criminal law, then, is to support social mores that contribute to public safety. Criminal law fails when it subverts those
norms. "87 When, for example, incarceration is not sufficiently stigmatized, it loses its value as deterrence.

To say that hip-hop destigmatizes incarceration understates the point: Prison, according to the artists, actually
stigmatizes the government. In a culture that celebrates rebelliousness, prison is the place for unruly "niggas’ who
otherwise would upset the political or economic status quo. In this sense, inmates are heroic figures. "88 In "A Ballad for
the Fallen Soldier," Jay-Z sends a"shout out to my niggaz that's locked in jail/ P.O.W.'sthat's till in the war for real ...
But if he's locked in the penitentiary, send him some energy/ They all winnersto me." N89

While glorification of outlaws is certainly not limited to hip-hop, "% the culture's depiction of the criminal asa
socially useful actor is different. Hip- [*998] hop justifies rather than excuses some criminal conduct. Breaking the law
is seen as aform of rebelling against the oppressive status quo. Rappers who brag about doing time are like old soldiers
who boast of war wounds.
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The hip-hop slang for being arrested demonstrates the culture's view of the almost arbitrary nature of criminal
justice. One "catches a case." "1 The language connotes the same combination of responsibility and happenstance as
when one "catches' the common cold.

Hip-hop suggests that American punishment is not mainly designed to enhance public safety or for retribution
against the immoral. Rather, its critique of punishment echoes that of the philosopher Michel Foucault, who argued that
prison is designed to encourage a "useful illegality” that benefits the state. The scholar Robin Kelley notes that "most
rappers - especially gangsta rappers - treat prisons as virtual fascist ingtitutions.” n92

That the hip-hop perspective on punishment is the opposite of the way citizens are expected to think is exactly the
point. Hip-hop scholar Tricia Rose explains:

[A] large and significant element in rap's discursive territory is engaged in symbolic and ideological warfare with
institutions and groups that symbolically, ideologically, and materially oppress African Americans... . Rappers act out
inversions of status hierarchies ... and draw portraits of contact with dominant groups in which the hidden transcript
inverts/subverts the public, dominant transcript. N93

Thus, in order to maintain their self-esteem, the African American men who dominate hip-hop connote that any
organization that is composed primarily of people like them must be kind of cool; it matters not whether that
organization is the National Basketball Association, Morehouse College, or the state penitentiary. Since these men
wield significant influence over what the nation's youth think is cool, it may be only a matter of time before punishment
loses its stigma with other Americans as well.

The United States has the second highest incarceration rate in the world. "94 [*999] Hip-hop artists are the most
visible critics of the massive punishment regime. "% Considering the diversity of the hip-hop nation, their united front
on thisissueis remarkable. They disagree about many controversial issues, including capitalism, feminism, gay and
lesbian rights, abortion, religion, and immigration. On the social meaning of punishment, however, the hip-hop nation
virtually speaks as one. Indeed the central point of agreement between gangsta rap and conscious hip-hop is their joint
critique of American criminal justice, especially its heavy reliance on prison. N9

In"All Things," Pep Love, of the rap collective Hieroglyphics, laments, "The penis aninkwell, niggaz is slaves/
Even if we not locked up, we on our way." "97 When popular culture presents prison as a rite of passage, punishment
begins to lose its deterrent effect. If punishment isto be meaningful, it must be reinvested with stigma. We could
accomplish this by using prison less frequently and more effectively. The next section suggests away.

IV. Punishment: The Remix

When the prisoners began to speak, they possessed an individual theory of prisons, the penal system, and justice. Itis
this form of discourse which ultimately matters, a discourse against power, the counter-discourse of prisoners and those
we call delinquents... .

- Michel Foucault N8

Every society has seen the need to punish. The hip-hop nation is no different. Three core principlesinformitsideas
about punishment. First, people who harm others should be harmed in return. Second, criminals are human beings who
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deserve respect and love. Third, communities can be destroyed by both crime and punishment.

How would these ideas contribute to a theory of punishment? In a sense the hip-hop nation, and especially its black
and Latino citizens, are best situated to design a punishment regime. The philosopher John Rawls suggests that law is
most just when it is made by people who don't know how they will fare under [*1000] it. "% It isimpossible, of
course, to actually live in Rawls' netherworld. As Rawls recognized, our instinct is to assess public policy from the
standpoint of our individual interest. Since, however, minority members of the hip-hop nation are the most likely to be
arrested and incarcerated for crimes - and also the most likely to be victims of crimes "190 - they get closer to the
netherworld than most of us. "101 |deally their theory of punishment will value both public safety and fairnessto
lawbreakers.

This project is not intended to suggest that hip-hop culture has explicitly constructed a theory of punishment. The
claim is more limited, but till, I hope, profound. Thousands of hip-hop songs consider crime and punishment. These
voices are worth listening to - they evaluate criminal justice from the bottom up. "92 Our current punishment regime
has been designed from the top down, and that, in part, explains why many perceive it to be ineffective or unfair. We
might punish better if the ghetto philosophers and the classic philosophers met. They address many of the sameissuesin
punishment, including causation, harm, responsibility, excuse, and justification.

We would see that Erykah Badu, Snoop Dogg, and Jeremy Bentham have alot in common. Immanuel Kant and
Jay-Z would get along well, but their differences would be instructive. Not all of the artists are brilliant theorists,
although some of them are. They represent, however, acommunity that has borne the brunt of the world's 200-year
experiment with prison. That community knows much, has laid it down on tracks, and now attention must be paid.

We should not look to hip-hop culture for an entirely new justification of [*1001] punishment. Hip-hop culture
does not create out of whole cloth, and neither do the philosophers, scholars, and lawmakers who have articulated the
current punishment regime. The art of hip-hop isin the remix. Thus some hip-hop overtly responds to trendy theories of
punishment. The "broken window" theory of law enforcement, for example, has had a profound impact on the ghetto
and thus on hip-hop culture. "103 Other elements of hip-hop can be interpreted as unconscious shout-outs to scholars of
whom the artists probably are not aware. Foucault'sinfluential history of the prison reverberates throughout hip-hop
theory, as does the new criminal law scholarship on third party interestsin criminal law and the effects of mass
incarceration. Hip-hop culture, though, is post-postmodern. In fact, some of its characteristics, especially its embrace of
retribution, seem startlingly old-fashioned.

| want to begin adiscussion about a hip-hop theory of punishment by focusing on three classic problemsin
punishment theory. Why do we punish? What should we punish? How should we punish? | will identify six principles
from hip-hop culture that address these issues. "104 First, the purpose of punishment should be retribution. Second,
punishment should be limited (but not determined) by utilitarian concerns, especially the effect of punishment on people
other than the lawbreaker. Third, punishment should be designed to "catch" the harm caused by rich people more than
poor people. Fourth, people probably should not be punished for using or selling intoxicants. Fifth, punishment should
be imposed only by people within a community, not outsiders. Sixth, prison should be used sparingly as an instrument
of punishment.

A. Why Punish?

| ain't God but I'll pretend.

- Eve nl105
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[¥1002]

1. Retribution and respect in hip-hop.

Hip-hop lyrics exhibit a strong conviction that wrongdoers should suffer consequences for their acts. In the words of
Jay-Z: "Now if you shoot my dog, I'makill yo' cat/ Just the unwritten lawsin rap - know dat/ For every action there's a
reaction." "106 The culture abounds with narratives about revenge, retaliation, and avenging wrongs. The narrator in
Eve's"LoveisBlind" kills the man who abuses her close friend. 197 Likewise, Nelly warns "if you take alife, you gon'

lose yours too." n108

At the same time, hip-hop culture seems to embrace criminals. In Angie Stone's "Brotha,” for example, she sings,
"To everyone of y'all behind bars/ Y ou know that Angie lovesya." "9 To an incarcerated person Jay-Z seeksto "send
... Some energy" because "if he's locked in the penitentiary ... . They all winnersto me." "110 Thiskind of warm
acknowledgement of the incarcerated is commonplace in hip-hop, and virtually unheard of in other popular culture,
which largely ignores the two million Americansin prison.

The most important civic virtue in the hip-hop nation is respect. One of the culture's contributions to the English
language is the verb "dis," which means "to disrespect.” 111 To dis someone is worse than to insult them - it is to deny
his or her humanity. Hip-hop vocabulary also includes the term "props” - to give propsisto afford proper respect. "112
The misogyny and homophobiain some hip-hop makesit difficult to claim auniversal value of respect for all persons.
n113 Virtually all hip-hop, however, connotes a respect for the dignity of lawbreakers.

In attempting to reconcile hip-hop's impulse for righting wrongs with its [*1003] respect for dignity - even the
dignity of criminals - acriminal law scholar immediately thinks of retribution. This justification of punishment is
premised on the idea of "just deserts." 114 When one harms another, justice requires that she be harmed in return.
Retributivists believe than punishment communicates respect for the criminal by recognizing him as a moral agent and
respect for the victim by avenging his harm.

The Bill of Rights codifies the retributive concern for the criminal's humanity. The Eighth Amendment prohibits
the state from punishing criminalsin a manner that is inconsistent with their dignity. The Supreme Court has also
interpreted the Eighth Amendment as requiring that criminals not be punished disproportionately to their crime,
although it has given lawmakers wide latitude in determining what proportionate punishment is, "115

How would a profound respect for the humanity of criminals change the way we punish them? It might require a
more meaningful concept of proportionate punishment than the Supreme Court has currently endorsed. "16 Harsh
sentences for drug crimes, for example, are premised on utilitarian, not retributive, justifications. "117 Such penalties
have been the subject of much criticism in the hip-hop community. They have been defended by police and lawmakers
on the ground that they keep drugs out of low-income and minority communities. If this assertion istrue, it would not
persuade retributivists, who require proportionality even when disproportionate punishment is socially useful . n118
While | will later suggest that the hip-hop nation probably would not punish drug users, if it did, its embrace of
retribution means they would be [*1004] punished significantly less than they are now. n119

Hip-hop theory would reject or modify some elements of retribution. Assaultive retribution, for example, is
premised on hate of the criminal, which is the opposite of the hip-hop perspective. "120 More significantly, however,
some theories of retribution are premised on aworld in which benefits and burdens are distributed equally; it isjust to
punish the criminal, the argument goes, when he upsets the balance. N121

The hip-hop nation does not share thisworld view; it sees benefits and burdens as alocated in an uneven and
racialist manner. Through thislens, the "choice" of apoor person to sell drugs has a different and less blameworthy
social meaning than the choice of amiddle class person to engage in, say, insider trading. "122 |n "Dope Man," Jay-Z
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raps, "l grew where you hold your blacks up/ Trap us, expect us not to pick gats up/ Where you drop your cracks off by
the Mack Trucks/ Destroy our dreams of lawyers and actors/ Keep us spiralin’, goin' backwards." n123

Hip-hop culture, like retributive philosophy, emphasizes the importance of moral autonomy and free agency. "124
Both posit that people who freely choose to do wrong should be punished. Where hip-hop theorists and traditional
retributivists diverge, however, is on how to determine responsibility for individual acts. Hip-hop culture emphasizes
the role of environment in determining conduct, whereas classic retributivist theory focuses on individual [*1005]
choice. In essence, hip-hop culture discounts responsibility when criminal conduct has been shaped by a substandard
environment. OutKast, for example, asserts "knowing each and every nigger sellin’, but can you blame/ The fact the
only way abrother can survive the game." N125

The hip-hop analysis does not deny that the poor are moral agents; it isinstead a quasiscientific or empirical claim
about the nature of free choice. In the words of NWA:

[A] niggawit' nothin' to lose

One of the few who's been accused and abused

Of the crime of poisonin' young minds

But you don't know shit "til you've been in my shoes 126

2. Hip-hop utility: Third party interests and the effects of mass incarceration.

What you gonna do when they come for you

Work ain't honest but it paysthe bills

What we gonna do when they come for you

God | can't stand life withoutcha
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- Erykah Badu 127

Punishment has had a profound effect on some American communities. "128 There are neighborhoods where so many
men are locked up that a male presence seems pal pably absent. "129 |t approaches gross understatement to note that a
community feelsit when, as for African Americans, more young men are in prison than in college.

Hip-hop is concerned with the collateral effects of punishment. It acknowledges that even when punishment is
deserved, there may be severe and unintended consequences. Dorothy Roberts has described three ways that mass
incarceration harms the African American. It damages social networks, infects [*1006] social norms, and destroys
social citizenship. n130

Hip-hop has catalogued a number of these harms. Damage to socia networks, especially, is a consistent theme.
Makaveli, for example, notes that families suffer when incarcerated parents cannot provide for their children. He states:
"My homeboy's doin life, his baby mamma be stressin’/ Sheddin' tears when her son, finally ask that questions/ Where
my daddy at? Mamawhy we live so poor?" 131

Should such consequences be considered when an individual offender is punished? "132 Classic retributivists
believe that social considerations are immoral. The message from hip-hop, on the other hand, is that such considerations
are essential. 133 Hip-hop culture advocates retribution - but not at all costs. If the consequence of making people pay
for their crimes is the decimation of a community, then retribution is lessimportant.

Professor Darryl Brown observes that "mitigating third-party interests ... is necessary to maintain the legitimacy of
criminal law, even as conflicting commitments to distributive fairness, retributive justice, and crime prevention
necessitate some punishment.” 134 Brown notes that when federal prosecutors believe that a corporation has committed
acrime, they may decline prosecution upon consideration of "collateral consequences, including disproportionate
consequences to sharehol ders and employees not proven personally culpable." M35 A recent decision by the Supreme
Court of Canada applied similar analysis to punishment of native people in Canada. 136

Hip-hop culture suggests broad support for such an approach in the United States, especially as applied to minority
communities. In practice, consideration of collateral consequences might lead to sanctions other than incarceration.
When prison is appropriate, sentences might be shorter, or family leave could be alowed. Prisoners might be allowed to
work to support their families. The [*1007] goal would be sentencing targeted not just to the individual offender, but
to his entire community.

In practice, a hip-hop construct of punishment would combine retributive and utilitarian justifications but
differently than the prevailing mixed-theory model, which assumes that the aim of punishment is utilitarian, but with
retributive limits. "137 In the hip-hop construct, the objective of punishment would be retribution - but with utilitarian
limits.

B. What to Punish?

Ain't no Uzi's made in Harlem."

- Immortal Technique N138

1. Who's bad?
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Consider the following facts: In the United States, approximately half of the people in prison are African American.
n139 A black male born in 1991 has a 29% chance of being imprisoned, compared to a 16% chance for a Hispanic male,
and a4% chance for awhite male. 140

If punishment is being allocated properly, these statistics suggest that half of the most dangerous or immoral
Americans are black, even though African Americans make up only about 12% of the population. It means that black
men pose such athreat that they must be locked up at a rate more than seven times that of white men, and that Hispanic
men must be locked up at four times the rate. The person who has confidence in the American criminal justice system
probably has an unfavorable view of blacks and Latinos and a more positive view of whites.

The hip-hop nation rejects this view. It does not see morality or dangerousness as allocated along the race and class
lines that the prison population suggests. A frequent theme in hip-hop is that the law does not [*1008] correctly select
the most deserving candidates for punishment. Specifically the law does not properly weigh the immorality posed and
danger caused by white elites. On the other hand, it exaggerates the threat posed by the poor and by minorities. From
this perspective, blameworthy conduct by privileged white people or the government often goes unpunished.

Thuslce-T jokes that " Americawas stole from the Indians/ Show and prove, what was that? A straight up nigga
move." "141 [mmortal Technique complains that "families bleed because of corporate greed.” n142

Hip-hop artists sometimes accuse the state of complicity in crime. In"Gun Music,” Talib Kweli raps, "Y ou know
who Killing it, niggas saying they militant/ The only blood in the street is when the government spilling it." "143 In
another song, Kweli provides an example: "[ The police] be gettin' tips from snitches and rival crews/ Doin them favors
so they workin for the drug dealers too/ Just business enforcers with hate in they holsters/ Shoot you in the back, won't
face you like asoldier." n144

Of course, complaints that criminal law is selectively enforced against blacks and other minorities are familiar, and
not only in hip-hop culture. Hip-hop's indictment of criminal justice goes further; it identifies bias in the way that crime
is constructed as well as the way that it is enforced.

Some hip-hop artists have suggested that lawmakers define crime in away that does not challenge powerful
corporate interests - even when corporations cause harm. KRS, in "lllegal Business,” explains: "In society you have
illegal and legal/ We need both, to make things equal/ So legal istobacco, illegal is speed/ Legal isaspirin, illegal is
weed." 145 |t islegal for a corporation to make a gun. Business people responsible for the sale of defective products are
not typically prosecuted - even if the products cause death or severe injuries. Nicotine and alcohol distributors are
licensed by the government; in the case of tobacco there are even government subsidies for growers. Sellers of other
drugs, including arguably less harmful ones, are punished. Hip-hop suggests that some of the existing distinctions
between legal and illegal conduct, and [*1009] between crimes and torts, are unprincipled.

Hip-hop sometimes presents poor minorities as relatively powerless in the grand scheme. "Right or wrong ... | don't
make the law," Erykah Badu explains to her criminal-minded lover in "Danger." 46 |n this view, actual bad actors -
including people who profit from widespread al coholism, tobacco sales, and the demand for guns - are politically
powerful. The fact that their injurious conduct is not punished helps explain hip-hop's lack of confidence in American
criminal justice.

2. Hip-hop and drugs: Keeping it real.

In hip-hop culture, the idea that minorities are selectively prosecuted sometimes seems to border on paranoia. In the
case of drug offenses, however, this perception is accurate. According to statistics compiled by the U.S. government,
blacks are about 15% of monthly drug users. "47 Y et, they accounted for 33% of drug possession arrests "148 and more
than 70% of people incarcerated for drug use. 149 Just because you are paranoid, the old joke goes, doesn't mean
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they're not out to get you.

The fact that drug offenses are selectively prosecuted in the African American community informs the hip-hop
perspective on drug criminalization, but it is only one factor among many. A persistent critique of hip-hop culture is that
it glorifiesthe use of illegal drugs. Upon closer examination, we see that thisis partly true.

Hip-hop culture suggests that recreational drugs like marijuana and ecstacy enhance the quality of life and that they
are fun. "1%0 The Notorious B.I.G. raps. "Some say the x, make the sex/ Spec-tacular.” "51 Hip-hop stars Ja Rule, Missy
Elliott, and Tweet collaborated on asong called " X" which extols the virtues of having sex under the influence of

Marijuana, though, is the hip-hop nation's intoxicant of choice. In a classic song, Snoop Dogg raps about the
pleasure of driving through his neighborhood [*1010] sipping acohol and smoking weed. "153 The scholar Michael
Eric Dyson describes marijuana as "the necessary adjunct to ghetto fabulousness ... . Getting high is at once pleasurable
and palitical: It heightens the joys to be found in thug life while blowing smoke rings around the constraints of the
State." N154

Indeed there are probably more hip-hop songs critical of the harm posed by alcohol than by other soft drugs. Public
Enemy, for example, compared the large cans of malt liquor sold in low-income communitiesto a"gun to the brain."
n155

Hip-hop offers a more nuanced, and less consistent, perspective on "hard" drugs. Some critics have observed that
more respect is accorded sellers than users. 2Pac (a.k.a. Tupac Shukur), for example, criticizes his addict parent for
being a"part time mutha." N156 |n another song, however, he praises street corner dealers for raising him when his father
was not present. N157

Other hip-hop artists are angrier at drug sellers. Ice Cube raps, "And al y'all dope-dealers ... You're as bad as the
po-lice - cause yakill us." M58 He goes on to castigate dealers for "exploitin' us like the Caucasians did/ For 400 years -
| got 400 tears - for 400 peers/ Died last year from gang-related crimes,” N159

Still, there is sympathy for why some people sell drugs. Biggie Small facetiously dedicated his autobiographical
song "Juicy" to the people who called the police when he was "just tryin' to make some money to feed [his] daughters."
n160 Kanye West raps about being "forced to sell crack” because there "ain't no tuition for having no ambition/ and ain't
no loans for sittin' your [*1011] ass at home." n161

Ultimately hip-hop acknowledges the poor conseguences that drugs can have on individuals and communities. The
culture is not as quick as some scholars to label drug crimes "victimless." Acknowledging these costs, however, does
not inevitably lead to abelief that drug offenders should be punished. Because of the environmental factors that
contribute to drug use and sales, the government's perceived complicity in the availability of drugs in the ghetto, the fact
that the state allows the sale of potentially harmful drugs like tobacco and alcohol, and the selective enforcement of the
drug laws in minority communities, the hip-hop consensus seems to be against punishment of drug offenders. 1162 |n
this view, the state may have alegitimate interest in controlling the use and sale of some drugs. First, however, the
government bears the burden of proving that it can regulate drugs in amanner free of racial bias and that the benefits of
regulation will not be outweighed by the costs. N163

C. How to Punish?

1. Punishment from inside.

Freedom and power to determine our destiny...
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Black juries when our brothers are tried in court

- Paris n164

Hip-hop artists frequently express suspicion of discretion exercised by people outside their community, especially
white elites. This concern is conveyed most often in critiques of the police. In "99 Problems," Jay-Z wondersif heis
stopped by the police because he is young, black, and wearing his hat low on his head. N'165 Grand Puba recalls driving
on the New Jersey turnpike:

[When apolice officer] looked over, caught the shine from the rim of the [*1012] Rover/ Y ou know his next move
(sound of police siren) pull it over ... . | pulls over to the right hand shoulder/L ook through the rearview he got his hand
on his holster/ He had this look "how this black niggathis car?'/ Y ou know these cracker state troopers don't know rap

Many artists also worry about discretion by sentencing authorities. Big L raps that "There are too many young black
brothers doin life bids/ Cause justice means "just us white kids." "167 This concern is supported by empirical evidence
that blacks and Hispanics receive more severe sentences than whites for the same crime. 1168

Efforts by lawmakers to constrain discretion, however, seem to have exacerbated inequities. The Federal
Sentencing Guidelines are one example. Professor Charles Ogletree writes,

[The United States Sentencing Commission's failure] to consider the offender's personal characteristics places too great
an emphasis on the harm caused by the offender's act and too little emphasis on circumstances that would serveto
mitigate the punishment. The Commission should have realized that it is a person who stands before the bar to accept
the punishment imposed by the court. 169

Mos Def echoes Professor Ogletree's concern about wholesale justice: "Y o, it's one universal law but two sidesto every
story/ Three strikes and you bein for life, mandatory/ And even if you get out of prison still livin/ Join the other five
million under state supervision/ This is business, no faces just lines and statistics." N170

One response, from a hip-hop ethos, might be a requirement that punishment be imposed by people within the
community. In the context of trials, Professor Sheri Lynn Johnson has observed "the most obvious counterbal ance to the
bias of white jurors is the mandatory inclusion of black jurors in the decisonmaking process." "171 Professor Johnson's
recommendation could be extended to sentencing. Thus, a defendant would have theright to [*1013] jurorsfrom his
community, and these jurors would have sentencing authority. N172

Advocacy of thiskind of reform has been a consistent theme in hip-hop. In "Escape from Babylon," Paris outlined
aten-point plan that included black juries for African American defendants. "173 Similarly, Nas has recommended that
"the streets be the court - and corners hold the trial ." 174

"Representation” is an important theme in hip-hop culture. One "represents’ by conducting himself or herself ina
way that makes the community proud. Representation implies responsibility. In sentencing law-breakers, representation
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of the hip-hop community would enhance the expressive value of punishment and give it alegitimacy it now lacks.

2. Prison.

I hold this slow and daily tampering with the mysteries of the brain, to be immeasurably worse than any torture of the
body.

- Charles Dickens "175

Prison is an instrument of punishment that is approximately 200 years old. It was designed in an attempt to punish
criminals in amore humane way than killing them or harming their bodies. "76 How successful has the experiment
been?

The hip-hop nation is better situated to answer the question than virtually any other community in the world. The
United States incarcerates more people than any country other than Russia. "177 The majority of itsinmates are African
American and Hispanic.

Hip-hop became popular during the same period that the prison population experienced its greatest expansion.
From 1972 to 1997, the prison popul ation increased by 500% - from 196,000 to 1,159,000 inmates. 178 The rate of
violent crime actually decreased during this time, but the number of people locked up for nonviolent offenses rose

The experiences of the two million people now incarcerated in the United [*1014] States have been documented
more in hip-hop than in any other medium. The portrait is ugly. To Nas, prison is "the belly of the beast" and "the beast
love to eat black meat/ And got us niggaz from the hood, hangin' off his teeth." n180

The virtually universal view in the hip-hop nation is that punishing people by locking them in cages for yearsisa
miserable public policy. Incarceration is cruel because it is dehumanizing. It is counterproductive because, as discussed
in Part I11, it has been used so promiscuously in minority communities that it has lost its value as deterrence. The
scholar Robin Kelley summarizes the hip-hop perspective as follows: "Prisons are not designed to discipline but to
corral bodies |abeled menaces to society; policing is not designed to stop or reduce crime in inner-city communities but
to manage it." n1sl

The artists put it more eloquently: In the words of Beanie Sigel "I know what it'slikein hell/ | did astretchin a
triflin’ cell... . Locked down al day, underground, neva seein’ the sun/ Vision stripped from you, neva seein' your son."
n182 Immortal Technique says "seeping on the floor in cages starts to fuck with your brain/ The system ain't
reformatory, it's only purgatory.” 183 DMX describes "the frustration, rage, trapped inside a cage." N84

Hip-hop often depicts incarceration as being driven by profit rather than public safety. Itsanalysisisthat it is
socially expedient to warehouse people whose problems are difficult or expensive to treat, especially when there are
economic benefits to the (largely white and rural) communities where prisons frequently are situated. This concernis
supported in part by the rise in the prison population during an erain which violent crime decreased. The hip-hop
perspective is reminiscent of Kant's critique of utilitarianism - that it isimmoral to punish people as a means of
benefiting society. According to some artists, that is the real meaning of the punishment regime. GangStarr complains:
"The educational system presumes you fail/ The next place is the corner then after that jail." "85 Mos Def suggests a
"prison-industry complex" that supports a"global jail economy." N186 Ras Kass explains: "It's almost methodical,
[*1015] education is false assimiliation/ Building prisonsis more economical." n187
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Conclusion: Word Is Born

Hip-hop culture ascended to national prominence in the post-civil rights era. For the hip-hop nation, one of the
enduring lessons of the civil rights movement is that the criminal law was used as an instrument of racial subordination.
Images of civil rights activists getting locked up (or brutalized by the police) are common in hip-hop culture, especialy
music videos.

Hip-hop artists express some of the same concerns as traditional civil rights activists about criminal justice. Both
vigorously protest racia profiling by police. Unlike civil rights culture, hip-hop does not practice a politics of
respectability. It isless bourgeois. It champions the human rights of criminals as enthusiastically as the rights of the
falsely accused. It is as concerned with fairness for drug sellers as for law-abiding middle-class people who are stopped
by the police for "driving while black" or "driving while brown." Ultimately, hip-hop culture's reforms focus more on
substantive than procedural issues (criminal law more than criminal procedure). Accordingly hip-hop activists may be
better equipped to protest the crack cocaine sentencing regime, felony disenfranchisement, or recidivist statutes than
organizations like the NAACP. They are also more willing to use nontraditional tactics to change the laws.

At the same time, hip-hop culture is post-postmodern. Some hip-hop artists seem more optimistic about the
potential of the United States to achieve justice than some critical theorists. There is more faith in the potential of the
rule of law, even if that potentia is not now realized. Some hip-hop artists are less suspicious of capitalism than are
many postmodernists. Hip-hop ultimately, however, seems more rooted in critical theory than traditional jurisprudence.
It embraces instrumentalist tactics and is deeply suspicious of authority.

One serious deficiency in hip-hop isits endemic sexism and homophobia. Can any credible theory of justice be
based on a culture that routinely denigrates more than half the population? The answer must be "no." In order for
hip-hop to command the moral authority that, at its best, it deserves, it must address subordination within the hip-hop
nation. The problem besmirches hip-hop's extraordinary aesthetic achievement and detracts from itsimportant
evaluation of criminal justice. Hip-hop music and videos, especially, contain the kind of depictions of gender and
sexuality that we might expect of adolescent boys.

The increasing prominence of women rappers provides limited cause for hope. "188 Hip-hop has along way to go,
however, beforeits constructive [*1016] political analysisis not compromised by lyrics, visual images, and attitudes
that put down a considerable portion of its own community.

This Articleisabeginning. It is an early attempt to fashion a hip-hop jurisprudence. In hip-hop culture thereisa
tradition of answer raps - of provocative responses to provocative words. | look forward to those responses.

Legal Topics:

For related research and practice materials, see the following legal topics:

Criminal Law & ProcedureCriminal OffensesControlled SubstancesPossessionGeneral OverviewCriminal Law &
ProcedureCriminal OffensesMiscellaneous OffensesCruelty to AnimalsPenaltiesCriminal Law &
ProcedureSentencingGuidelinesAdjustments & EnhancementsCriminal History Three Strikes
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n48. SeeCornel West, Nihilism in the Black Community, 1991 Dissent 221.

n49. TriciaRose, Black Noise: Rap Music and Black Culture in Contemporary America 100 (1994) .

n50. SeeKelefa Sanneh, Music: The Highs; The Albums and Songs of the Year, N.Y. Times, Dec. 28, 2003, at 2, 31 (noting how 50 Cent's
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n93. Rose, supranote 49, at 100-01.

n94. See Mauer, supranote 12, at 23 fig.2-3. Russia has the highest incarceration rate. Id.
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(lyrics available at Original Hip-Hop (Rap) Lyrics Archive, at http://ohhla.com/anonymous/ice_cube/killwill/homiez.cub.txt (last visited
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Doctrine, 62 Minn. L. Rev. 1049 (1978) (contrasting the "victim" and "perpetrator” perspectivesin antidiscrimination law); Mari J. Matsuda,
Looking to the Bottom: Critical Legal Studies and Reparations, 22 Harv. C.R.-C.L. L. Rev. 323 (1987) (arguing for the inclusion of the
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evoke the strongest retributive impulses. It seems more likely that three strikes and mandatory minimum legislation [for drug offenses] is
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n120. See Joshua Dressler, Hating Criminals: How Can Something That Feels So Good Be Wrong?, 88 Mich. L. Rev. 1448, 1451-53 (1990)
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perspective, see Ice Cube, Kill at Will (Priority Records 1990)).
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Archive, at http://ohhla.com/anonymous/badu/baduizm/other.bdu.txt (last visited Mar. 5, 2004)).
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