A Reentry-Centered Vision of Criminal Justice

In recent years, record numbers of individuals have been
released from U.S. correctional facilities and have reen-
tered their communities. Al present, approximately
650,000 individuals are released annually from U.S. fed-
eral and state prisons,' while an estimated additional

7 million are released from its jails.? In addition, the num-
ber of individuals with criminal records—whether or not
they were incarcerated—continues to climb. At present,
approximately 20 percent of adults in the United States
have criminal records.4

The overwhelming majority of these individuals either
have confronted or will confront, at least to some extent,
the collateral consequences that have attached or will
attach to their convictions. As has been recounted else-
where, collateral consequences are additional penalties
imposed by various laws and regulations, the most persist-
ent of which include exclusion from governmental-
assisted housing, ineligibility for employment, ineligibility
for public benefits and other forms of governmental assis-
tance, and voter disenfranchisement.’ These legal barriers,
both individually and collectively, impede the reentry
process.®

As collateral consequences have gamered increased
attention over the past several years, so have the broader
family- and community-based effects of hoth criminal con-
victions and incarceration. For example, scholars,
advocacy groups, and policy organizations have begun to
explain and analyze the impact of incarceration on individ-
uals other than the persons serving time—such as their
families—as well as on the communities from which
these individuals come and to which they return.?

Largely as a result of the dramatically increased num-
bers of individuals exiting our correctional facilities
annually, reentry has assumed a prominent role in crimi-
nal justice debates and reform efforts.® Organizations and
government agencies at the federal, state, and local levels
have devoted substantial resources to reentry efforts and,
relatedly, have studied the broader effects of convictions
and incarceration.

However, despite the substantial resources and dedi-
cated efforts directed toward assisting individuals to
navigate the reentry process, reentry practices remain

narrow and stratified.9 As a result, the overall needs of
individuals with criminal records remain largely unmet.

With the goal of encouraging criminal justice stake-
holders, as a whole, to embrace collateral consequences
and reentry as integral components of the criminal justice
system, the essay aims to set forth a broader, more robust
vision of reentry.® Specifically, it envisions a reentry-
centered criminal justice system, a vision that restructures
the traditional roles of all actors in the criminal justice sys-
tem to focus heavily on the reentry-related needs of the
offender, his or her family, and his or her community.

Part I details the shortcomings of current reentry prac-
tice. Part IT sets forth a reentry-centered vision of criminal
justice that recasts the roles of defense attorneys, prosecu-
tors, and judges. Part 111 sets out a couple of ways in
which the reentry-centered model differs from models
that, at first blush, appear to be similar and then explains
that broader reforms are necessary to fully realize the
reentry-centered vision.

I.  Shortcomings of Current Reentry Practice

The practice of reentry has blossomed over the past several
years. Legal services organjzations, governmental organiza-
tions and agencies, and numerous faith-based and other
community-based organizations now provide extensive
reentry services. Although most of these services are geared
toward the reentering individual, some extend to his or her
family. The vast majority of these services are introduced
after the individual has been released from incarceration.”
As a result, these services are introduced when the individ-
ual’s reentry needs are often the most urgent.

However, for the most part, the legal actors who figure
prominently throughout the criminal process—defense
counsel, prosecutors, and judges—are largely absent from
the reentry process. As a result, the actors who, at least
theoretically, possess detailed information about the indi-
vidual who will ultimately reenter—such as the
circumstances that led to the individual’s interaction with
the criminal justice system, his or her family background
and work history, and his or her prior criminal record—
are not among the network of individuals and
organizations'* dedicating resources to reentry.
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Criminal defense counsel could potentially be .ome a
vital reentry-services provider.® Some public def..nder
offices and other defenders across the United States have
incorporated collateral consequences and/or r2entry com-
ponents into their practices. For instance, a fc w public
defender offices and defender organization: 1ave collected
and published the various collateral conzeque s that
attach to convictions in their respective jurisdicrions.™
Some offices incorporate collateral consequences at the
outset of representation by asking questions during the
initial client interview that relate directly to these conse-
quences® and subsequently tailor the representation to
account for those consequences. Some offices utilize these
consequences at the plea-bargaining stage, by informing
prosecutors of these consequences and negotiating plea
agreements that appreciate the full range of punishment
that will ultimately be imposed on the client.’® Some
offices represent clients in civil matters that arise out of, or
relate directly to, the criminal case.”7 Lastly, some public
defender offices provide reentry-related services, such as
expunging criminal records and accessing various services
for their clients.?

However, these various efforts remain the exception, as
most defender organizations do not incorporate these col-
lateral consequences and reentry components.
Recognizing this representational gap, some organiza-
tions, most prominently the American Bar Association,
urge defense counsel to incorporate collateral conse-
quences into client representation, most specifically by
informing clients about the existence and scope of such
consequences.’”?

However, the various recommendations that place
upon defense counsel the responsibility to inform clients
about the collateral consequences and to work through
reentry issues with their clients are shortsighted. The
main drawback to a defense-focused approach is that
defense attorneys cannot handle these complex issues
alone. Perhaps most critically, defense attorneys simply do
not have the resources or expertise to handle these vast
and multifaceted issues. The legal aspects of collateral
consequences and reentry involve an intricate mix of crim-
inal and civil law.>® The nonlegal aspects of these
components involve various services needs that include
the client and, often, his or her family. These needs, to be
properly addressed, often require expertise that defense
attorneys do not possess. As a result, defense counsel, as
part of her duties, must cultivate a network of organiza-
tions that could best serve, individually or collectively, the
client’s multidimensional needs.

Moreover, informing defendants about collateral conse-
quences is simply not enough. Although thisisa
necessary step toward incorporating collateral conse-
quences into practice, it is only a first step. An
intermediate step involves the attorney counseling the
client in light of these consequences, which could include
incorporating these consequences into discussions with
the client regarding the feasibility of accepting a plea bar-

gain. The ultimate step involves working on ways to pro-
vide meaningful relief from such consequences. Again,
defense counsel simply cannot address these issues alone.
Rather, meaningful relief can come about only if prosecu-
tors and judges also incorporate these consequences into
their practices.”

However, prosecutors and judges, as a whole, have not
engaged collateral consequences issues. For instance,
prosecutors, the most powerful entity in the criminal jus-
tice system,?? generally do not consider collateral
consequences when making charging decisions or offer-
ing plea bargains.?? They also do not inform defendants of
the various collateral consequences that will attach to their
convictions. Likewise, judges as a whole do not factor col-
lateral consequences into the punishment calculus.

These critical gaps remain at the post-punishment
phase, when the defendant actually returns to the commu-
nity. Although correctional systems have made significant
strides in recent years by providing some reentry services
to individuals, these services often begin at the tail end of
the individual's sentence, rather than at the outset of
incarceration.? Moreover, although legal services organi-
zations and various community organizations now
provide extensive reentry services to individuals as they
reenter communities, such services are often fragmented.
For instance, civil legal services providers often do not
coordinate their services with other service providers, such
as public defender offices.* Moreover, because back-end
reentry services providers often do not coordinate with the
front-end criminal justice actors—public defenders, prose-
cutors, and judges—their services often employ a reactive
and piecemeal approach to reentry, rather than one that is
proactive and comprehensive.

As a result, current practices reflect a stratified
approach to reentry in two ways: First, some criminal jus-
tice agencies work on reentry-related issues, whereas
others maintain their traditional roles. As a result, the
agencies engaged in reentry work shoulder the burdens of
working on these issues alone. Second, those same agen-
cies are generally doing reentry work in isolation, rather
than coordinating efforts with other organizations to pro-
vide holistic services. As a result, reentry practices, on the
whole, are fragmented and reactive, rather than inter-
linked and proactive.

ll. The Reentry-Centered Vision

Given the exploding numbers of individuals with criminal
records in the United States, as well as the proliferation of
laws and policies that extend the punishment past the for-
mal criminal sentence, productive and meaningful reentry
is critical to the well-being of individuals with criminal
records, their families, and their communities. However,
the criminal justice system has yet to fully appreciate the
magnitude of reentry, as it continues to relegate the reentry
process to the very end of the criminal justice continuum.
It perceives reentry as a step—the last step—along this con-
tinuum, rather than as a vital component that permeates
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the entire continuum. As such, the front-end players in the
criminal justice system—defense counsel, prosecutors, and
judges—often play minimal roles in the reentry process, to
the extent they are involved at all.

However, reentry is arguably the most vital component
of the criminal justice system because it is the end result of
the criminal process. In general, the criminal justice sys-
tem is individual-focused, as it views the defendant in
relative isolation from his or her family and community.
The criminal process tends not to consider, at least in any
significant way, the individual's family and/or community
interests. However, the reentry process, more than any
other stage along the criminal process, is the point at which
the criminal justice system truly converges with the com-
munity. As a result, the reentry process, at its core, is
community-rooted. It is the point at which the individual,
after serving his sentence, interacts once again with his
family, neighbors, and the larger community. Thus, unlike
the other components of the criminal justice system, every-
one has a personal and immediate stake, and therefore a
concern, in reentry. Accordingly, the reentry process should
be one of the main focal points of the criminal process.

The reentry-centered vision of criminal justice places
reentry at the criminal justice system’s core. Specifically, it
envisions all of the actors in the criminal justice system
focusing their efforts on the defendant’s eventual return to
his or her community. It does not in any way diminish the
punishment that befalls individuals convicted of crimes;
rather, it brings into focus the range of punishments that
will actually be imposed upon these individuals and
requires the actors not only to recognize the various pun-
ishments but also to work toward providing these
individuals with the resources necessary to work through
the obstacles brought about by these punishments, as well
as the other obstacles that confront individuals with crimi-
nal records. It is an individual-, family-, and
community-based approach to criminal justice. The
approach begins with the criminal defense attorney but car-
ries through to the prosecutor and judge. It recognizes all
of the other actors necessary to make reentry successful—
including civil legal services attorneys, probation and
parole officers, social workers, and various services
providers—but realizes that criminal defense attorneys,
prosecutors, and judges can begin working on these
issues at the outset of an individual’s interaction with the
criminal justice system and that these three actors wield
particular influence over the individual and the process.

A. The Criminal Defense Attorney
The reentry-centered vision of criminal justice begins with
the criminal defense attorney. The criminal defense attor-
ney is the actor in the criminal justice system who
develops the closest working relationship with the client.
She is duty-bound to represent fully the client’s interests
and to work with the client to achieve his or her goals.?6

However, the traditional defense role does not extend
to working through—or in the face of —the issues pre-

sented Ly collateral consequences; nor does the role
extend to reentry-related services.?” Instead, it is limited to
the uaderlying criminal case and does not encompass the
varicus “collateral” issues that have and/or potentially will
affect the client.2

A reentry-centered vision would require defense coun-
5. 0, ata minimum, analyze the potential collateral
consequences that might attach to any type of criminal
conviction (whether the client is convicted of the charged
crime or pleads guilty to some other offense); advise the
client about these consequences; counsel the client about
the important decisions to be made—such as whether to
enter a guilty plea—in light of these consequences; and
coordinate a reentry plan for the client that considers the
legal obstacles related to these consequences, as well as
the client’s nonlegal obstacles.

The reentry plan is perhaps the most critical of these
duties, because it would involve a network of organiza-
tions and individuals coordinating their efforts to provide
holistic services to the client. As noted above, defense
counsel does not have the resources or expertise to handle
the myriad legal and nonlegal reentry issues. Also, reentry
services tend to be fragmented, with individuals and
organizations providing assistance on the issues that fall
within their respective parameters but leaving other issues
to fall through the cracks.

Given the complex and far-reaching reentry issues that
will potentially arise, the client needs a point person to
coordinate and oversee the services. The reentry-centered
model envisions defense counsel having this role. Thus,
the model would require defense counsel to coordinate a
holistic reentry plan with a network of organizations.
Together, these service providers would attempt to address
the myriad issues that the client will confront.

Obviously, this expanded defense role would call for some
additional resources. Public defenders, in particular, are gen-
erally under-resourced, and their limited resources are
stretched thin. However, the reentry-centered vision would
not require drastic resource reallocation. Rather, counsel’s
primary role would simply be to coordinate the various reen-
try services.?9 The major obstacle, at the outset, would be
developing the network of service providers. However, both
the development and the implementation of these services
could be the primary responsibility of other personnel within
these offices, such as social workers or recent law school
graduates working in these offices on fellowships. Also, local
bar associations could assume some responsibility for devel-
oping these networks.

B. The Prosecutor
The prosecutor is the most prominent and powerful actor
in the criminal justice system. Through both her discre-
tionary power to decide whether to charge the defendant
with a crime and her authority to determine the actual
charge(s) the defendant will face, the prosecutor, in the
vast majority of cases, charts the course through the crimi-
nal process that the defendant will travel.3° This course
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includes the collateral consequences that will cne day con-
front the defendant, as such consequences att ich to the
ultimate conviction. Thus, the consequences <an be more
or less severe, depending on the conviction. However, as
with defense counsel, the prosecutor at present has no
obligation to incorporate collateral conser: -nces and the
broader reentry issues into her practice.

A reentry-centered vision of the criminal justice sys-
tem would recast the prosecution role. Specifically,
collateral consequences would figure prominently in the
prosecutor's critical decisions. This would start with the
charging decision. Just as the prosecutor, when exercising
her charging power, considers all the circumstances sur-
rounding the crime—including the type of offense, the
harm to the victim, the defendant’s prior record, the
strength of the evidence, and the community’s interest in
prosecution—so should she also consider the collateral
consequences that would attach to the defendant should
he oz she be convicted of the charge. This would allow the
prosecution to recognize all of the ramifications of a con-
viction and would hopefully lead to more informed
charging decisions.

For instance, a prosecutor choosing between charging
Crime A (a low-level felony) or Crime B (a high-level mis-
demeanor) should consider the collateral consequences
that would attach to a conviction of each charge. Along
with all the other factors the prosecutor weighs when mak-
ing charging decisions, she should then balance the
severity of each charge against the severity of the respec-
tive collateral consequences. So, for example, a prosecutor
in this hypothetical may choose to charge the defendant
with Crime B, which, although a lesser crime, carries with
it a host of collateral consequences that will affect the
defendant’s ability to secure public housing and various
types of employment. Thus, a prosecutor in this instance
would recognize and assess the additional punishments
that would befall the defendant if convicted and make the
charging decision accordingly.

Once the prosecutor has charged the defendant, she
should provide notice to defense counsel and the court of
the collateral consequences that could potentially attach to
the defendant if he or she were convicted. This would alert
these critical actors to the full range of punishments fac-
ing the defendant. In turn, this would allow these actors to
take the steps necessary to ensure that the defendant is
fully informed of all ramifications and, at least for defense
counsel, to strategize accordingly.

Perhaps most importantly, such notice would lead to
better-informed, and therefore more meaningful, plea dis-
cussions. This is particularly crucial because the
overwhelming majority of cases are resolved by plea.
Indeed, the system simply cannot function without this
reliance on plea bargains.3* Collateral consequences
should be central to plea negotiations. Both prosecutors
and defense attorneys should consider the various conse-
quences that would attach to any type of conviction, which
would help all parties (including, most importantly, the

defendant) assess the impact of the plea on reentry; a
reentry-centered approach to plea bargaining would thus
lead to more transparency for all the front-end actors.

C. The Judge
As with defense counsel and prosecutors, judges should
also focus o1 -ollateral consequences and reentry as part
of their dec...uon-making process. In this context, the most
critical decisions relate to sentencing. Thus, as part of
their sentencing calculus, judges should consider the col-
lateral consequences that will attach to the defendant’s
conviction.

As a general matter, judges have no legal obligation to
even inform defendants of collateral consequences, much
less consider such consequences when imposing sen-
tences. However, a reentry-centered approach would
require judges to incorporate these consequences into their
practices. Indeed, the American Bar Association urges
judges not only to consider these consequences when impos-
ing sentences4 but also to evaluate these consequences in
each instance and, if they determine that any or sorne conse-
quences are too harsh or not necessary in given situations, to
waive or modify those particular consequences.’s

11l Implementing the Vision ‘
Several steps would need to be taken to implement the
reentry-centered vision described above. The first step is
explaining how this vision differs from a couple of models
that arguably implement some of its aspects. The second
step is recognizing that this vision cannot be fully realized
without legislative reform.

Reentry courts exist in a handful of jurisdictions across
the United States and oversee several of the issues noted
above, particularly the coordination of various individual-
and family-related services.*® However, reentry courts
come into focus only at the very back end of the criminal
justice system, once the defendant has completed his or
her sentence and has actually begun the reentry process.
The reentry-centered vision set out above advocates a
proactive reentry approach that begins the moment the
defendant enters the criminal justice system and requires
the institutional front-end criminal justice actors to con-
sider how their decisions and strategies will impact the
defendant’s eventual reentry.

There is also a potential argument that the reentry-
centered vision is similar to a community-court model.
One major critique of the community-court model is that
it sacrifices, to some extent, the adversarial nature of the
criminal justice system and views the defense attorney
more as a collaborator than as the traditionally zealous
advocate for the accused.’” However, the reentry-centered
model does not, in any way, disrupt the adversarial nature
of the criminal process. Rather, it actually enhances the
attorney-client relationship because it requires the attor-
ney to fully work through the true effects of a criminal
conviction and to counsel the client accordingly. In doing
50, the reentry-centered model calls for defense counsel to
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advocate more for the client, as it demands more informa-
tion from the prosecution and requires counsel to use that
information through all phases of the representation. In
essence, it demands more of the prosecution and provides
more information to defense counsel. Therefore, it
enhances counsel’s ability to advocate for her client.

At least one substantial step must be taken to fully real-
ize a robust reentry-centered model of criminal justice:
legislative reform is necessary to give judges the discretion
necessary to waive collateral consequences in instances
they deem appropriate.3® Currently, a range of collateral
consequences attaches to every type of conviction, whether
or not the consequences actually relate to the underlying
conduct® and irrespective of the defendant’s individual-
ized circumstances. Moreover, certain types of
convictions—specifically those related to drug activity—
carry with them a range of unique and particularized
consequences.4® Accordingly, judges need to have the dis-
cretion to waive consequences in instances they deem
appropriate, for instance, when they believe that the defen-
dant’s circumstances do not require the full range of these
consequences or that the defendant would be unduly bur-
dened by a particular consequence.* Without this
discretion, judges cannot make the individual-based deter-
minations that are necessary for effective reentry practice.

IV.  Conclusion

The time has come to shift the traditional defendant/vic-
tim criminal justice paradigm to one that recognizes and
appreciates the defendant's eventual return to the commu-
nity. The reentry-centered paradigm seeks to enhance the
prospect of individuals, preserve families, and promote
community safety.

Overall, defense counsel, prosecutors, and judges
should focus on reentry at the outset of the criminal
process. The criminal justice system should adopt a for-
ward-looking approach to punishment, one that considers
{and lays out) the effects of the punishment on the individ-
ual, his or her family, and his or her community. Such an
approach would also incorporate ways for the defendant to
maintain and/or enhance his or her family ties, which are
critical to reentry.

A reentry-centered approach would require these legal
actors to be cognizant, at the outset, of the various legal
hurdles that would actually or potentially confront the
defendant upon reentry and to take the steps specific to
their roles that would help the defendant appreciate and
work through those hurdles. Thus, prosecutors would be
required to consider these hurdles when making charging
decisions, as well as to inform defense counsel of their
existence. Defense counsel would be required to analyze
these hurdles and to both advise and counsel the client
accordingly. In addition, defense counsel would be
required to coordinate a reentry plan for the client that
would, inter alia, account for these hurdles. Lastly, judges
would be required to consider these legal hurdles when

imposing sentences .nd to waive or modify consequences
if, in particular instances, they would be too harsh or
unnecessary.
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the Office of the Appellate Defender in New York, provides
reentry-related services to its clients. A description of this
program is available at the Office of the Appellate Defender,
Social Work/Re-entry Program, available at http://www.appel-
latedefender.org/social_work.htm].

A.B.A. Crim. JusT. SEC. STDS., PLeas oF Guery, Std. 14-3.2¢f)
(1999) (“To the extent possible, defense counsel should
determine and advise the defendant, sufficiently in advance
of ... any plea, as to the possible collateral consequences
that might ensue . . . from the plea.”).

See Demleitner, supra note 5, at 1032 (noting that coilateral
consequences “are legally classified as civil rather than crim-
inal sanctions"). While these sanctions are technically civil,
they are tied directly to criminal convictions.

This reentry-centered vision would require that defense coun-
sel, prosecutors, and judges incorporate the entire range of
legally imposed collateral consequences that would poten-
tially impact the defendant. These consequences are rooted
in federal, state, and local law. Examples of federal-based
collateral consequences are the federal laws that prohibit
individuals convicted of certain drug offenses from receiving
federal welfare benefits or financial aid, See 21 U.S.C. § 862a
(2000) (disqualifications related to federal welfare benefits);
20 U.S.C. § 1091(r)(1) (2006) (rendering students convicted
of “any federal or state law involving the possession or sale of
a controlled substance” while they are receiving educational-
related federal grants, loans, or work assistance ineligible to
recejve said assistance). Examples of state-based collateral
consequences are the voting restrictions that are placed upon
individuals because of a felony conviction and the inability of
individuals to secure employment-related licenses because of
a conviction. See SENTENCING PROJECT, FELony DISENFRANCHISE-
MENT LAWS IN THE UNITED STATES (2007) (setting out the
disenfranchisement categories in alj fifty states), available at
http://www‘sentencingproject,org/Admin/Documents/
publications/fd_bs_fdlawsinus,pdf; LEGAL ACTION CENTER, AFTER
PRISON: ROADBLOCKS TO REENTRY: A REPORT N STATE LEGAL BARRI-
ERS FACING PEOPLE WITH CRIMINAL RECORDS 10-11 (2004)
(providing overview of state-imposed employment restric-
tions). Perhaps the most dramatic example of a collateral
consequence rooted in local law pertains to housing.
Although federal law imposes some disqualifications on indi-
viduals convicted of certain offenses, local housing
authorities have the authority to impose additional restric-
tions on these individuals based on criminal records.

For an overall description and detailed examination of prose-
cutorial power, see ANGELA JORDAN Davis, ArBITRARY JuSTICE: THE
POWER OF THE AMERICAN PROSECUTOR (2007).

Accordingly, prosecutors generally know very little, if any-
thing, about collateral consequences. See A,B.A. Comm’N oN
EFFECTIVE CRIMINAL SANCTIONS, REP'T T0 THE House OF DELEGATES
ON REPRESENTATION RELATING TO COLLATERAL ConsEQUENCES (2007)
[hereinafter CoMm'N on EFFECTIVE CRIMINAL SANCTIONS] (recom-
mending that “federal, state, territorial and local
governments . .. encourage prosecutors to inform them.
selves of the collateral conseguences that may apply in
particular cases"), available at http://meetings.abanet.org/
webupload/commup|oad/CR209800/newsletterpubs/
Report.V.PDF.121306.pdf,

There are, however, some exceptions to this traditional prac-
tice, as correctional facilities in some jurisdictions have taken
steps to begin reentry services at the outset of the individ-
ual’s incarceration. See, e.g., Reginald Wilkinson et al., Prison
Reform through Offender Reentry: A Partnership between Courts
and Corrections, 24 Pace L. Rev. 609, 528 .102 (2004)
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(explaining that Ohio’s correctional system begins to prepare
inmates for reentry at the very outset of incarceration).

See Pinard, supra note 9, at 675-77 (explaining the historical
divide between civil legal services attorneys and public
defender organizations, and the resulting compartmentaliza-
tion of “criminal” and “civil” issues).

See, e.g., MopEL RuLes oF ProF'L ConbucT 1.2(a) (1983) (“[A]
lawyer shall abide by a client's decisions concerning the
obstacles of representation”).

For a critique of the term traditional to describe the defense
role, see Mae C. Quinn, An RSVP to Professor Wexler's Warm
Therapeutic Jurisprudence lnvitation to the Criminal Defense
Bar: Unable to Join You, Already (Somewhat Similarly) Engaged,
48 B.C. L. Rev. 539, 562-67 (2007). Professor Quinn rightly
observes that there is not “a single defense attorney model.”
Id. at 562. Her critique is an important one, as it reminds us
all not to overgeneralize descriptions of defense counsel.
However, in the context of this Article, fraditional is an apt
term. Indeed, the traditional defense role does not extend to
collateral consequences because, for the most part, defense
attorneys have no legal obligation to inform their clients
about the collateral consequences that either will or poten-
tially attach to their convictions. See Chin & Holmes, Jr.,
supra note 13, at 699 (explaining that most state and federal
courts have held that attorneys “need not explain collateral
consequences” to their clients). Moreover, the defense role is
essentially confined to the trial and appellate processes and
does not extend to reentry. However, as Professor Quinn
observes, several defender organizations have long provided
expansive services that extend beyond their traditional—or
required—role, including reentry-related services.

See, e.g., Comm'N ON EFFECTIVE CRIMINAL SANCTIONS, Supra
note 23, at 3 (“Traditionally, the role of the defender was
to minimize the pain the clients suffer, and the pain was
defined as incarceration or financial penalties.”); Robin
Steinberg & David Feige, Cultural Revolution: Transforming
the Public Defender’s Office, 29 N.Y.U. Rev. L. & Soc. CHANGE
123, 124 (2004) (stating that defender traditionally
focused on “removing or reducing” the possibility of incar-
ceration).

Unfortunately, there are some jurisdictions in the United
States where defense counsel cannot assume this role. Some
jurisdictions do not have institutional defenders. Also, in
some jurisdictions it is not uncommeon for criminal defen-
dants to represent themselves. [n jurisdictions where defense
counse! simply cannot handie this role and in instances
where defendants represent themselves, courts should
assume the responsibility to appoint a person to coordinate
these services.

See Davis, supra note 22, at 22 (“The charging decision is the
most important prosecutorial power and the strongest exam-
ple of the influence and reach of prosecutorial discretion.”).
In 2004, the most recent year for which statistics are avail-
able, approximately ninety-five percent of individuals
convicted of felony offenses in state court pled guilty. MATHHEW
R. DUROSE & PATRICK A. LANGAN, U.S. DEP'T OF JusTICE, FELONY
SENTENCES IN STATE CouRrTs, 2004, at 1 (2007), available at
http://www.ojp.usdoj.gov/bjs/pub/pdf/fssc04.pdf.
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See Davi  supra note 22, at 43 (“Many believe that the entire
system ould come to a crashing hait if the [plea bargaining]
proces: were abolished.”).
See, e.:,., Pinard, supra note 9, at 643 n.119 (citing cases
holdin 1 that trial judges have no duty to inform defendants of
collat ;ral consequences).
A.B.. STANDARDS FOR CRIMINAL JusTiCE: COLLATERAL SANCTIONS
AND ' JISCRETIONARY DISQUALIFICATIONS OF CONVICTED PERSONS, Std.
1t 2L4(a) (2004) [hereinafter COLLATERAL SANCTIONS AND DISCRE-
aRy DisquatiFicaTions] ("The legislature should authorize
sentencing court to take into account, and the court
sl uld consider, applicable collateral sanctions in determin-
ir.- an offender’s sentence.”).
id. at Std. 12-2.5(a) ("The legislature should authorize a
court, . . . to enter an order waiving, modifying, or granting
timely and effective relief from any collateral sanction
imposed by the law of that jurisdiction.”). The commentary
to this standard states that such waiver or modification
should occur “if the sanctions have become inappropriate or
unfair based on the facts of the particular case.” Id.
See, e.g., Tamar M. Meekins, “Specialized Justice”: The Over-
Emergence of Specialty Courts and the Threat of a New Criminal
Defense Paradigm, 40 SurFoLk U. L. Rev. 1, 26-27 (2006)
(describing the reentry court model).
See, e.g., Richard C. Boldt, Rehabilitative Punishment and the
Drug Treatment Court Movement, 76 WasH. U. L.Q. 1205,
1248-49 (1998) (arguing that the underlying features of the
adversarial system—uwhich the author asserts are the “duty
of partisanship,” the avoidance of conflicts, and the protec-
tion of client confidences—"“comes into conflict with
rehabilitative penal practice”); Brooks Holland, Holistic
Advocacy: An Important but Limited Institutional Role, 30
N.Y.U. L. Rev. & Soc. CHANGE 637, 647 (2006) (expressing
concern that the professionals who work in problem-solving
courts “may expect the holistic defense team to cooperate
unconditionally”).
See COLLATERAL SANCTIONS AND DISCRETIONARY DISQUALIFICATIONS,
supra note 34, at Std. 19-2.5 (a) (stating that “[t]he legisla-
ture should authorize a court to . . . enter an order waiving,
modifying, or granting timely and effective relief from any
collateral sanction imposed by the law of that jurisdiction”).
The American Bar Association recommends that collateral
consequences should not be imposed on a defendant “unless
it determines that the conduct constituting thie] particuiar
offense provides so substantial a basis for imposing the sanc-
tion that the legislature cannot reasonably contemplate any
circumstances in which imposing the sanction would not be
justified.” Id. at Std. 19-2.2.
See generally Gabriel J. Chin, Race, the War on Drugs and the
Collateral Consequences of Criminal Conviction, 6 J. GENDER
Race & JusT. 253 (2002), See also Gwen Rubenstein & Debbie
Mukamal, Welfare and Housing-Denial of Benefits to Drug
Offenders, in INVISIBLE PUNISHMENT: THE COLLATERAL CONSE-
QUENCES OF MASS IMPRISONMENT 37-49 (Marc Mauer &
Meda-Chesney Lind eds., 2002) (explaining the collateral
consequences that specifically apply to individuals convicted
of drug offenses); Demleitner, supra note 5, at 1033 (describ-
ing how collateral consequences disproportionately target
those convicted of drug offenses).
See supra note 35 and accompanying text.
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