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Before you gamble - Know three things! 

The rules of the games, the stakes of the game and when quitting time is.

Ancient Chinese Proverb

The DWI Reform Act (Chapter 732 of the Laws of 2006) became effective on November 1, 2006, with drastic impact for any motorist charged with DWI.  This article addresses various complex consequences of the new law.  

1.
What new crimes were enacted?  

A new crime of Aggravated DWI (ADWI) was enacted.  DWI with a Blood Alcohol Content (BAC) of .18 grams (.10% over the .08% DWI BAC limit) will be charged as a ADWI.  Conviction of ADWI will have greater maximum penalties, including one-year license revocation and fines up to $2,500.00.  VTL § 1192-2-a.  The new law does not properly define the ratio of blood to breath, and will be challenged in the courts on legal sufficiency and constitutional grounds.  The drafting error has been conceded by the Governor’s office, which expects a legislative technical correction.  An interlock ignition device must be installed, upon conviction of ADWI, and if sentenced to probation, even for first-offenders.  VTL § 1192(10)(d).  
A new crime of Driving While Ability Impaired by combination of Drugs and/or Alcohol (DWAIDA) was also enacted. VTL § 1192-4-a. It prohibits driving under the influence of either a combination of more than one drug, or any drug and any amount of alcohol.  The new law provides the same penalties as provided for a misdemeanor DWI conviction.  VTL § 1193(1)(b); 1193(2)(b)(2);1193(2)(b)(3).  

A new crime of Aggravated Unlicensed Operation in the First degree (AUO 1st) was also enacted for violations of “permanent” license revocation.  VTL § 511(3)(a)(iii).  

2.
Can ADWI or DWAIDA be charged as felonies?

Yes.  Like any other DWI offense, either may be charged as a felony if the motorist has a prior DWI conviction within 10 years, and either will constitute a predicate for future DWI felony prosecution. VTL § 1193(1)(c).  

3.
What is required for screening and evaluation and who is authorized to perform these tests under the new law?

Alcohol/substance abuse screening and/or treatment will be required pretrial for virtually all DWI defendants. Screening is required of any DWI defendant with an alleged .15% BAC or below, or if the motorist is alleged to have refused a breathalyzer test. VTL § 1198-a. If upon screening, the motorist is assessed to be abusing alcohol or drugs, or is reported to have a BAC of above .15%, has a prior VTL § 1992 conviction within 5-years or two prior § 1992 convictions within 10-years, an “evaluation” is mandated by an OASAS provider.  VTL § 1198-a(2).  

4.
What is OASAS?  

Screening and/or treatment may be performed only by a NYS Office of Alcohol and Substance Abuse Services (OASAS) certified provider.  VTL § 1198-a(2). Many alcohol/substance abuse counselors have been DMV-approved for issuing certificates of rehabilitation (required of 2d offenders within 10 years), but most such individual DMV-approved providers are not OASAS-approved providers.  For a www search list of OASAS providers, see: 

http://www.oasas.state.ny.us

5.
What does permanent revocation mean?  

Under the new law, some recidivists face “permanent” revocation; however, discretionary reinstatement is allowed by DMV under limited circumstances after 5 or 8 years.  VTL § 1193(2)(b)(12).  A new crime of AUO 1st was also enacted for violations of “permanent” license revocation. VTL § 511(3)(a)(iii).  The new law does not include the element of operating a motor vehicle, and will be challenged in the courts on legal sufficiency and constitutional grounds.

6.
How have breathalyzer refusal penalties increased?  

The revocation for a first-time refusal is increased from six months to one year, and penalties for most repeat offenders who refuse will be increased from one year to 18 months. VTL § 1194(2)(d)(1).  The civil penalty for a first-offenders will increase from $300.00 to $500.00. VTL § 1194(2)(d)(2).  

7.
How does the law restrict plea-bargains?  

Any plea from a DWI charge to a reduced charge of Driving While Ability Impaired by Alcohol (DWAI) requires that treatment be a condition of the sentence.  The new law allows eligibility to attend the Drinking Driver Program (DDP) in satisfaction of mandated treatment, even if the defendant is otherwise ineligible for DDP and/or a conditional license.  VTL § 1192(10)(a).
8.
How does the law increase penalties for fatalities?  

The new law adds to the ways in which a motorist can commit Vehicular Assault 1st (VA1st)(PL § 120.04) and Vehicular Manslaughter 1st (VM1st)(PL § 125.13).  Under prior law, the only element that enhanced a VA2d to VA 1st was if Aggravated Unlicensed Operation (AUO) was in conjunction with a Vehicular Assault 2d; and the only element that enhanced a VM2d was if in conjunction with a AUO.  Under the Reform Act, these crimes may also be charged upon enhancements based on BAC (.18% or above) or enumerated multiple prior DWI convictions or refusals.  

9.
What about out-of-state offenses committed by NYS motorists?

Prior to the November 1, 2006, a prior out-of state drinking-driving offense, regardless of its elements, was treated as a DWAI (a traffic infraction) for computing penalties and administrative sanctions against NYS motorists.  Under the Chapter 231 of the Laws of 2006, the prior out-of-state conviction will be treated as if classified as an equivalent, analogous offense under New York law.  VTL § 1192(8).  

10.
How can you represent DWI defendants, who are so despised because of MADD, etc.?

My feelings are well expressed by Richard Gere, who portrayed defense attorney Martin Vail, in the 1996 movie, Primal Fear:

I believe in the notion that people are innocent until proven guilty. I believe in that notion because I choose to believe in the basic goodness of people. I choose to believe that not all crimes are committed by bad people. I try to understand that some very good people do some very bad things.

 (*Mr. Murray served as Village of Williamsville prosecutor for over 10 years and has practiced as a criminal defense attorney handling traffic offenses in Western New York for over 20 years.  Additional information may be obtained from his website at www.glennmurraytlaw.com)

For further information, the New York State Department of Motor Vehicles (NYDMV) maintains an informative web site concerning VTL penalties and DMV policies, including forms which may be downloaded, at:

http://nydmv.state.ny.us/index.htm
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