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MONROE COUNY COURT      :  COUNTY OF MONROE

__________________________________

In the Matter of 

JANE DOE,

         Petitioner,

v.

ATTORNEY AFFIRMATION IN SUPPORT OF MOTION TO RENEW AND REARGUE PREVIOUS APPLICATION FOR CERTIFICATE OF RELIEF FROM DISABILITY
MONROE COUNTY DEPARTMENT OF PROBATION



           Respondents.


Case No.:  00-X0000





          


     
Assigned Judge: John R. Schwartz 

__________________________________

MOTION TO RENEW AND REARGUE PURSUANT TO CPLR 2221

JASON DOUGLAS HOGE, ESQ., being an attorney duly licensed to practice law in the State of New York, affirms pursuant to CPLR 2106 and under penalty of perjury that the following statements are true and as to those statements made upon information and believe believes those to be true:

1.
I am the attorney for petitioner, JANE DOE, regarding the above-entitled matter.  I make this Affirmation in support of petitioner’s motion to renew and reargue the petitioner’s previous pro se application for a Certificate of Relief from Disability submitted to this Court.

2.
Petitioner’s previous application was denied by a letter signed by JANE SMITH, Senior Probation Officer, and dated August 11, 2006.  

3.
This motion is made because the petitioner’s previous application for a Certificate of Relief from Disability was made without assistance of counsel.  The petitioner’s pro se application did not contain essential facts that were unavailable to the petitioner at the time the application was made, or relevant legal arguments that were not know to the pro se petitioner.  According to CPLR 2221 the motion shall be made within 30 days of notice of written entry.  The informal decision notifying the petitioner of the denial has not been formally entered and therefore the petitioner is still within the period to make the said motion.

4.
The Monroe County Probation Department has been named the respondent because it is an interested party in accordance with its right to be heard pursuant to New York Corrections Law § 702 (3).


FACTS

5.
This matter commenced upon the filing by petitioner, JANE DOE, of a Pro Se Application for a Certificate of Relief from Disability that was denied by Monroe County Court, in an informal communication dated June 2, 2006 and signed by JANE SMITH, Senior Probation Officer. (Herein attached as Exhibit A.).

6.
The petitioner on August 11, 1993 was for the first and last time in her life convicted of crime.  Petitioner pled guilty to a Felony Grand Larceny, 4th Degree in regards to collecting public assistance that she was not entitled to. (See Division of Criminal Justice Service Criminal History Record, Cycle 1, herein attached as Exhibit B.).   

7.
The petitioner has been a Licensed Practicing Nurse since 1992 and she has been gainfully employed in her field of profession for over a decade. 

8.
Petitioner is single mother of two children, 18 and 11 years old, for whom is she is the sole means of support.

9.
Despite the fact that petitioner sustains her entire household upon her single income she has diligently shown a good faith effort to make the payments which she can afford to her outstanding restitution debt.  Petitioner does not now and has never repudiated her obligation to repay her restitution, however because of her and her family’s tenuous economic situation she has been unable to satisfy the debt completely.   (See petitioners restitution statement and receipts of payment, herein attached as Exhibit C.). 

10.
In an effort to improve her economic viability in order to provide her family with a higher standard of living and to obtain the ability to meet all her outstanding financial obligations the petitioner has pursued and achieved a degree as a Licensed Practicing Nurse from Rochester EOC and she is continuing her education at MCC for Registered Nursing degree. 

11.
In order to obtain her New York State License as Registered Nurse the petitioner must pass a character and fitness screening in which her sole (13) thirteen year old criminal conviction will become a determining factor.  The petitioner’s obtaining a Certificate of Relief from Disability would most likely ensure that her past criminal record does not prevent her from obtaining her license and allow her to improve her children’s living standard and better meet her restitution obligations.

11. Pursuant to NY Corrections Law § 702 (2) an applicant is eligible for a Certificate if the applicant has no felonies or only (1) felony, and the Certificate is consistent with the applicants rehabilitation and public interest.  
12. The petitioner is an eligible offender in accordance with section seven hundred in that she has no more than one felony conviction and did not serve state time.  

13. The issuance of a certificate in this instance would be consistent with the rehabilitation of petitioner in that subsequent to the 1993 conviction the petitioner has maintained a lifestyle free of criminality.  The petitioner’s law biding history for the past (13) thirteen years is affirmative evidence of her rehabilitation.
14. The fact that since her 1993 conviction the petitioner’s life has been indistinguishable from any other law-biding citizen of Monroe County is evidence that issuance of a Certificate would be consistent with the public interest.
15. NY Corrections Law Article 23-A states, one factor is the public policy of the State "to encourage the licensure and employment of persons previously convicted of one or more criminal offenses" (New York Corrections Law § 753[1][a]).
16. The petitioner’s motivation for obtaining a Certificate is such that she may pursue an occupation as a Registered Nurse, which might not be possible without her obtaining a Certificate.  Therefore, the petitioner’s obtainment of a Certificate and eventual licensure as Registered Nurse is consistent with the public interest to encourage licensure and employment of persons previously convicted of a criminal offence.
17. Pursuant to NY Corrections Law § 702 (3), this Court may order a report to be submitted by Monroe County Probation to corroborate that the petitioner has subsequent to her 1993 conviction led a lifestyle that is indistinguishable from any other law-biding citizens.
18. In the case that Monroe County Probation’s resistance to issuing the petitioner a Certificate of Relief from Disability upon the basis that she continues to have an outstanding restitution debt then this concern may be satisfied pursuant to NY Corrections Law § 702 the Court may order that the Certificate be temporary and conditioned upon the requirement that the petitioner continue to make payments towards her restitution.  Furthermore the Court may order that the Certificate be revoked if the petitioner fails to make a payment to her restitution and that the Certificate only be deemed permanent upon the satisfaction of the restitution debt.
19. In the case that Monroe County Probation’s resistance to issuing the petitioner a Certificate of Relief from Disability upon the basis that she continues to have an outstanding restitution debt then it is the petitioner’s position that her denial of a Certificate and consequently her failure to obtain her licensure as Registered Nurse will only add to her and her children’s financial difficulties and thus make it less likely that she may be able to satisfy her restitution debt.
Wherefore the petitioner prays for order granting her a Certificate of Relief from Disability and such other and further relief that is deemed just and proper.

Dated: October 24,  2006
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