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Issue:

Whether claimant’s failure to disclose her arrest information from a 2000 criminal accusation that was terminated in her favor and subsequently sealed pursuant to CPL 160.50 constituted misconduct and therefore disqualifies her from New York State Unemployment Insurance?

Facts:

On May 5, 2004 the claimant completed an employment application for a position at Company.  In response to the question “have you been convicted of a crime,” the claimant answered “no”. (See attached Exhibit A.).  On or about February 15, 2006 the claimant interviewed for a new position at Company.  Pursuant to the new regulations promulgated by the Office of Mental Retardation and Developmentally Disabled (OMRDD), claimant was fingerprinted for a criminal history record check on or about March 4, 2006.  The OMRDD’s criminal record check dated April 4, 2006 reported a criminal charge of Issuing a Bad Check, PL 190.05.  (See attached Exhibit B.)  On or about April 5, 2006 the claimant was informed her employment at Company had been terminated and later received a written notice of her termination in a letter dated April 6, 2006.  (See Attached Exhibit C.).   Upon her termination the claimant filed for New York State Unemployment Insurance, subsequently the claimant was notified via a letter dated May 11, 2006 that the employer objected to her claim because “it was discovered you had falsely written on your employment application of 5/3/04 that you had not been convicted of a crime.  Falsely denying a prior conviction on an employment application constitutes misconduct according to unemployment insurance law”.  (See attached Exhibit D.)  This was the first notice the claimant was given for the reason of her termination of employment by Company.  In fact the claimant never sustained a conviction for the criminal accusation lodged against in February 17, 2000 in Junius Town Court, but rather claimant obtained an Adjournment on Contemplation of Dismissal pursuant to CPL 170.55.  Subsequent to the six month period pursuant to CPL 170.55, the dismissal was deemed entered and sealed pursuant to CPL 160.50.  Therefore, when the claimant completed her application with Company in 2004 she had a reasonable expectation of privacy that this information would not be disclosed.  Moreover, she relied on the advice of both counsel and the Judge of Junius Town Court that she was under no obligation to disclose this information in the context of employment applications (with the exception of law enforcement employment). (See attached Exhibit E.).

New York State Statutory Law:

The pertinent language of NY CLS CPL § 160.50 (2006) states:


§ 160.50.  Order upon termination of criminal action in favor of the accused
   1. Upon the termination of a criminal action or proceeding against a person in favor of such person, as defined in subdivision three of this section, unless the district attorney upon motion with not less than five days notice to such person or his or her attorney demonstrates to the satisfaction of the court that the interests of justice require otherwise, or the court on its own motion with not less than five days notice to such person or his or her attorney determines that the interests of justice require otherwise and states the reasons for such determination on the record, the record of such action or proceeding shall be sealed and the clerk of the court wherein such criminal action or proceeding was terminated shall immediately notify the commissioner of the division of criminal justice services and the heads of all appropriate police departments and other law enforcement agencies that the action has been terminated in favor of the accused, and unless the court has directed otherwise, that the record of such action or proceeding shall be sealed. Upon receipt of notification of such termination and sealing:

Thus upon the termination of a criminal accusation in the favor of the accused in accordance with CPL 160.50, the records are to be sealed.  The New York State Legislature’s intent when creating this statute was to ensure the Constitutional Presumption of Innocence.  See, People v. Patterson, 78 N.Y.2d 711, 587 N.E. 2d 255, 579 N.Y.S. 2d 617, (1991), dissent at 724.

An Adjournment in Contemplation of Dismissal upon being deemed entered: subsequent to the 6 month period after the court issues the ACD, is for the purpose of CPL 160.50 considered a termination if favor of the defendant.  See, NY CLS CPL § 160.50 (3)(a). 

Neither the OMRDD or Company meets the exception for the disclosure of sealed records pursuant to CPL 160.50(1)(d): 

(d) such records shall be made available to the person accused or to such person's designated agent, and shall be made available to (i) a prosecutor in any proceeding in which the accused has moved for an order pursuant to section 170.56 or 210.46 of this chapter, or (ii) a law enforcement agency upon ex parte motion in any superior court, if such agency demonstrates to the satisfaction of the court that justice requires that such records be made available to it, or (iii) any state or local officer or agency with responsibility for the issuance of licenses to possess guns, when the accused has made application for such a license, or (iv) the New York state division of parole when the accused is on parole supervision as a result of conditional release or a parole release granted by the New York state board of parole, and the arrest which is the subject of the inquiry is one which occurred while the accused was under such supervision or (v) any prospective employer of a police officer or peace officer as those terms are defined in subdivisions thirty-three and thirty-four of section 1.20 of this chapter, in relation to an application for employment as a police officer or peace officer; provided, however, that every person who is an applicant for the position of police officer or peace officer shall be furnished with a copy of all records obtained under this paragraph and afforded an opportunity to make an explanation thereto, or (vi) the probation department responsible for supervision of the accused when the arrest which is the subject of the inquiry is one which occurred while the accused was under such supervision;
Thus, OMRDD did not have the necessary authorization to disclose the information regarding the claimants 2000 criminal charge and nor did Company have the authority to consider the arrest information in regards to taking employment actions against the claimant.

So important are the interests protected by CPL 160.50 that the New York Legislature created NY CLS CPL § 160.60 (2006) to further ensure the Constitutional Presumption of Innocence is shielded from the “stigma” of criminal accusation.


§ 160.60.  Effect of termination of criminal actions in favor of the accused
   Upon the termination of a criminal action or proceeding against a person in favor of such person, as defined in subdivision two of section 160.50 of this chapter, the arrest and prosecution shall be deemed a nullity and the accused shall be restored, in contemplation of law, to the status he occupied before the arrest and prosecution. The arrest or prosecution shall not operate as a disqualification of any person so accused to pursue or engage in any lawful activity, occupation, profession, or calling. Except where specifically required or permitted by statute or upon specific authorization of a superior court, no such person shall be required to divulge information pertaining to the arrest or prosecution.

Thus if there remained any question as to whether the claimant was required to disclose the information in reference to her 2000 criminal charges, the inquiry is settled by the language of CPL 160.50.

Furthermore, if Company continues to maintain that the claimant’s failure to disclose the 2000 arrest information constituted misconduct justifing her termination and disqualification under Unemployment Insurance Law, then they open themselves to liability pursuant to NY CLS Exec § 296(16) (2006):


§ 296.  Unlawful discriminatory practices

16. It shall be an unlawful discriminatory practice, unless specifically required or permitted by statute, for any person, agency, bureau, corporation or association, including the state and any political subdivision thereof, to make any inquiry about, whether in any form of application or otherwise, or to act upon adversely to the individual involved, any arrest or criminal accusation of such individual not then pending against that individual which was followed by a termination of that criminal action or proceeding in favor of such individual, as defined in subdivision two of section 160.50 of the criminal procedure law, in connection with the licensing, employment or providing of credit or insurance to such individual; provided, however, that the provisions hereof shall not apply to the licensing activities of governmental bodies in relation to the regulation of guns, firearms and other deadly weapons or in relation to an application for employment as a police officer or peace officer as those terms are defined in subdivisions thirty-three and thirty-four of section 1.20 of the criminal procedure law.
 

Thus, Company’s adverse actions based on the claimant’s 2000 criminal charges that did not lead to conviction and which were terminated in her favor and sealed pursuant to CPL 160.50 could constitute unlawful discriminatory practices.

Conclusion:

Pursuant to CPL 160.50, CPL 160.60, and Executive Law 296(16) the claimant was under no obligation to disclose the 2000 criminal charges and her failure to do so could not have constituted misconduct disqualifying her from unemployment insurance benefits.

