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PRELIMINARY STATEMENT

This memorandum is respectfully submitted in support of respondent Jane Doe’s motion to dismiss.  Petitioner in this case seeks to evict Ms. Doe on the basis of the illegal use of her apartment, pursuant to Real Property Law (RPL) §231 and Real Property Actions and Proceedings Law (RPAPL) §§711 and 715 (the “Bawdy House” law).

This proceeding should be dismissed for lack of personal jurisdiction under CPLR § 3211(a)(8) because respondent was not properly served by conspicuous service and the Notice of Petition and Petition were served less than five days prior to the return date of the Petition, and as petitioner fails to allege sufficient facts to state a cause of action, CPLR §3211(a)(7) and RPAPL 741(4).  

STATEMENT OF FACTS

Jane Doe, is the respondent tenant in this case.  Respondent Doe has lived in this building for over fourteen years, and has receives Section 8.  She is currently on Public Assistance.  (M. Doe Aff. ¶¶ 3-6).  John Doe, a former tenant, and John Roe who was never a tenant, are also named as respondents.  (M. Doe Aff. ¶¶ 15-16).


On, September 9, 2003, Respondents Doe received a Seven Day Notice of Termination pursuant to RPAPL Sections 711 and 715, alleging an illegal trade or business.  (M. Doe Aff. ¶ 7).


On or about November 7, 2003, Respondents Doe received the Notice of Petition and Petition, noticed for November 23, 2003, a Sunday, 16 days from the date of service.  The Notice of Petition and Petition failed to plead Respondent tenant Jane Doe’s Section 8 statutus.  (M. Doe Aff. ¶¶8,9; Ex. B).


Petitioner appeared on November 13, 2003, the date provided to her by postcard, not the petition, in order to adjourn this case in order to obtain counsel. (M. Doe Aff. ¶10-11).


Client retained our office as counsel on December 4, 2003.  Our office reviewed the case file while investigating this case and found that the affidavit of service for the petition was never filed.


To support the factual allegations in this case, the Petition incorporates two police complaints from a single incident on January 15, 2003.  The first complaint includes two docketed cases.  The first docketed case, 2003BX000000, was a case against non-resident John Roe.  It was ultimately dismissed and all official records, including the attached and incorporated complaint were automatically sealed pursuant to CPL 160.50.  The complaint is therefore attached improperly and cannot be considered in support of the claims in the Petition.  (Sherrif Aff. ¶ 4; Ex. C).

The second docketed case on the complaint, 2003BX000000, was a case against John Doe, who is no longer a tenant.  This case resulted in a youthful offender adjudication and all official records, including the attached and incorporated complaint were automatically sealed pursuant to CPL 720.35.  The complaint is therefore attached improperly and cannot be considered in support of the claims in the petition.  (J. Doe Aff. ¶ 6; Sherrif Aff. ¶ 4; Ex. D).

The second complaint consisted of docketed case 2003BX003669, a case against non-resident John Roe.  The facts in this complaint clearly fail to meet the standard for an illegal trade or business.

There was no arrest, complaint, or case against the only occupant and tenant of the apartment, Jane Doe.
LEGAL ARGUMENT

I. 
The Petition Should be Dismissed Because the Notice of Petition and Petition were Served More than Twelve Days Prior to the Date that the Petition was Noticed to be Heard and Petition Was Noticed for a Sunday.

A holdover proceeding is a summary proceeding.  See RPAPL Article 7.   A summary proceeding commenced under RPAPL Article 7 is a special proceeding governed “entirely by statute” and it is “well established that there must be strict compliance with the statutory requirements to give the court jurisdiction.”  MSG Pomp Corp. v. Doe, 185 A.D.2d 798, 799-800 (1st Dept. 1992) (citations omitted); see also Berkeley Assoc.’s Co. v. DiNolfi, 122 A.D.2d 703 (1st Dept. 1986), appeal dismissed, 69 N.Y.2d 804 (1987); Gonzalez v. Peterson, 177 Misc.2d 940, 941 (App. Term 1st Dept. 1998); Liberty Place Holding Corp. v. Adolph Schwob, Inc., 136 Misc. 405 (App. Term 1st Dept. 1930), aff’d, 229 A.D. 841 (1st Dept. 1930).  

To establish personal jurisdiction over a respondent in a summary proceeding, petitioner must serve a notice of petition and petition in compliance with Article 7 of the Real Property Actions & Proceedings Law.  See RPAPL §§ 731, 733, 755.  Unless respondent is properly served with these papers, no action has commenced and the Court lacks personal jurisdiction over respondent.  See 528 East 11th St. HDFC v. Durieaux, 164 Misc.2d 595 (Civ. Ct. NY Co. 1995).  

The Court of Appeals has held that “[n]otice received by means other than those authorized by statute does not bring a defendant within the jurisdiction of the court.”  Macchia v. Russo, 67 N.Y.2d 592, 595 (1986).  Even the fact that a defendant or respondent has received prompt notice of the action is “of no moment.”  Id.; see also NYCHA v. Fountain, 172 Misc.2d 784, 792 (Civ. Ct. Bronx Co. 1997).  When process is improperly served in a summary proceeding, defendant is entitled to dismissal of the Petition in its entirety because the court lacks jurisdiction over the respondent’s person.  See Fountain, 172 Misc.2d at 792; City of New York v. Coelho, June 30, 1993 NYLJ, at 23:4 (Civ. Ct. Bronx Co.).  

Petitioner in this case noticed the Petition for November 23, 2003.  By noticing this case for a court date that could not exist, Petitioner, failed to provide the necessary statutory information provided by a Petition, and in effect, failed to serve the Petition at all as required by RPAPL §735.

Similarly, as personal service was accomplished on or about November 7, 2003 and Petition was noticed to be heard for November 23, 2003, a fatal defect in service arises in this case under RPAPL § 733, which requires that the notice of petition and petition in a holdover proceeding “be served at least five and not more than twelve days before the time at which the petition is noticed to be heard.”  RPAPL § 733; Berkeley Assoc.’s v. Di Nolfi, 122 A.D.2d 703, 704 (1st Dept. 1986), appeal dismissed, 69 N.Y.2d 804 (1987).  The First Department has held that RPAPL § 733 requires that the return date of the petition be between five and twelve days after service is completed under RPAPL § 735(2).  See Di Nolfi, 122 A.D.2d at 704.  Indeed, a summary proceeding is not properly commenced until service of the petition and notice of petition is complete.  See 528 East 11th St. HDFC v. Durieaux, 164 Misc.2d 595 (Civ. Ct. NY Co. 1995).

The Petition was noticed to be heard on November 23, 2003, a Sunday, as well as a date 16 days after service was complete.  According to court records, no affidavit of service has yet been filed; therefore, service of process is not yet complete.
  See Di Nolfi, 122 A.D.2d at 704; Durieaux, 164 Misc.2d at 597.  

In this way, service of process was effected greater than twelve days prior to the date that the petition was noticed to be heard, and the petition should be dismissed for lack of personal jurisdiction and failure to comply with RPAPL § 733.

RPAPL § 735(2) also requires the notice of petition, petition, and proof of service to be filed with the court within three days after service.  The Petition should also be dismissed because petitioner failed to file the Notice of Petition and affidavit of service with the Court within three days of service, in violation of RPAPL § 735(2).

II.
The Petition must also be Dismissed as Jurisdictionally Defective Because Petitioner Failed to Allege the Section 8 Status of the Apartment in the Pleadings.

Petitioner fails to state the facts upon which the proceeding is based and Petition must therefore be dismissed.  See RPAPL §741(4).  Among the facts which Petitioner is required to allege is “the rent regulatory status and compliance with the appropriate statutes and codes and actual compliance therewith.  See Caceres v. Golden, NYLJ, March 27, 1991, 25:4 (App. Term 2d Dept.)  Petitioner’s failure to accurately and specifically plead the rent regulatory status of the subject premises requires dismissal of the petition.  See MSG Pomp v. Doe, 586 NYS 2d 965, 966 (1st Dept. 1992).

The petition must be dismissed when Petitioner failed to state that the apartment is receiving a Section 8 subsidy and is in compliance with the statutes, rules, and regulations regarding such tenancies.  See McKenzie v. Linnen, 22 HCR 529A, NYLJ 11/24/94, 25:6 (Civ. Ct. Bronx Co.).  Respondent in this case receives a federal Section 8 voucher.  Since compliance with RPAPL §741 is mandatory, the petition must be dismissed.  See MSG Pomp v. Doe, 586 NYS 2d at 966;  see also Ardito v. Rosse, 21 HCR 262A, NYLJ 5/26/93 26:3 (Civ. Ct. Kings Co.).

Petitioner’s failure to comply with federal regulations is a defect that cannot be cured by amendment.  McKenzie v. Linnen, NYLJ 9/14/94, at 25:6 (Civ Ct Bronx Co); see also Sheridan 164th St. Assocs. V. Fountaine, NYLJ 2/24/95, at 30 (App. Term 1st Dept), Abbondandolo v. Lo Cicero, NYLJ 1/10/92, 25:1 (App. Tm. 9th & 10th Jud. Dists).

III.
Petition Must be Dismissed for Failure to State a Cause of Action Because the Petition Fails to Allege an Illegal Trade or Business. 


This Court should grant Respondent’s motion to dismiss because Petitioner has failed to state a cause of action in that Petitioner bases the instant eviction proceeding on a single occurrence, fails to allege any facts showing illegal use or activity, and fails to allege any facts of knowledge or acquiescence in any illegal use or activity by respondent.  RPAPL §741(4); CPLR §3211(a)(7).  To evict a tenant under RPAPL §§ 711(5) or 715 or void a lease under RPL §231(1), the petitioner must sufficiently plead that the alleged use constituted an illegal trade or business.  See Howard Ave. Assocs. v. Rojas, NYLJ, April 4/5/02, p. 17 (Civ. Ct. Kings Co. 2002) (providing analysis of current New York law on drug-related evictions); Clifton Court, Inc.v. Williams, NYLJ, 5/27/98, p. 28 col. 6 (App. Term 2nd and 11th Jud. Dists. 1998); see also Grosfeld Realty v. Lagares, 150 Misc.2d 22, (App. Term 1st Dept 1989); Kings County District Attorney’s Office v. Davis, NYLJ, 9/16/95, p. 23, col. 5 (Civ. Ct. Kings Co. 1995); Lloyd Realty Co. v. Albino, 146 Misc. 2d 841, 843 (Civ. Ct. N.Y. Co. 1990).


Under RPAPL §741(4), which requires a petition to state the facts upon which the special proceeding is based, the petitioner must set forth sufficient facts to support the above elements in order to maintain this proceeding.  Petitioner has failed to allege any facts that would support the inference that the single alleged occurrence involving a drug-related offense constituted an illegal trade or business.  Because Petitioner has failed to meet this initial burden, respondent’s Motion to Dismiss should be granted.


To state a cause of action under New York drug-related eviction statutes, petitioner must allege activity that constitutes using and occupying the premises unlawfully for an illegal trade or business.  RPAPL §715(1) authorizes eviction where the premises are being used for “any illegal trade, business or manufacture….” Id.  Under New York law, “illegal use” is defined as activity demonstrating “some measure, even though brief, of continuity and permanence” which reveals “customary and habitual illegal use of the premises by the tenant.”  190 Stanton Inc. v Santiago, 60 Misc.2d 224 (Civ. Ct. N.Y. Co. 1969) (emphasis added).  The statute further provides that “two or more convictions of any person or persons had, within a period of one year…[of certain offenses] shall be presumptive evidence of unlawful use of such premises and of the owner’s knowledge of the same.”  RPAPL §715(2) & (3) (emphasis added).  The statute thus contemplates, by its very terms, more than a single occurrence to justify eviction.

The court in 190 Stanton explained that “[a] penalty such as forfeiture should be imposed with caution[,]” id. at 226 (citing Hauer v. Manigault, 160 Misc. 758, 760), and “[t]he call for caution is reinforced by the well-settled rule that courts do not favor forfeitures of leases.”  Id. (citing 220 West 43 Assoc. v. Cohen, 60 Misc.2d 983, 985-86 (1st Dep’t 1969)).  This is particularly true for tenants living in New York City, where losing an apartment could easily result in homelessness.  The loss of publicly subsidized housing, which is often a last resort of housing for the poor, will almost surely result in homelessness for an individual such as respondent.

In this case, Petitioner relies on facts improperly alleged, as they rely on official records that are sealed.  The Petition’s allegations are made almost entirely by reference to an attached police complaint with two sealed dockets.  John Roe’s case, Docket # 2003BX00000, which resulted in a dismissal and was sealed pursuant to New York Criminal Procedure Law Section 160.50 and John Doe’s case, Docket # 2003BX00000, which resulted in a youthful offender adjudication and sealed pursuant to Section 720.35.  

Without the sealed records the Petition clearly fails to state an adequate claim of illegal trade or business, but even including the improper records, Petitioner fails to make an adequate claim under RPAPL Sections 711 and 715.

a. Petitioner’s factual allegations underlying the claim of illegal activity and business are improper as they are based upon sealed official records.

i) Section 160.50 and Section 720.35 of the Criminal Procedure Law are part of a statutory regime protecting those who are not convicted of a crime from collateral consequences arising from the prosecution.
The sealing statutes encompass an expansive class of dispositions.  Section 160.50 of the Criminal Procedure Law (C.P.L.), enacted in 1976, protects those persons who are prosecuted for a crime but who receive a favorable disposition, such as acquittal or dismissal.  See, e.g., Karassik, 47 N.Y.2d at 663.  C.P.L. § 720.35, sheltering youthful offenders, is also at the core of the statutory sealing scheme.  See, e.g., Green v. Giuliani, 187 Misc. 2d 138, 151 (Sup. Ct. N.Y. Co. 2000).  This framework protects all non-criminal dispositions, from dismissals and other favorable terminations, to convictions of violations and other non-criminal offenses, to youthful offender adjudications.

All these statutes use language that clearly prescribes mandatory action.  See Joseph M. v. New York City Bd. of Educ., 82 N.Y.2d 128 (1993).  The language does not admit discretion except by statutorily defined procedures.  The sealing provisions are automatic and mandatory.  See, e.g., C.P.L. §§ 160.50 and 720.35.  By contrast, the limited provisions for unsealing and using documents are narrowly defined by statute and none are self-executing; a separate court proceeding is required to invoke them.  See Joseph M., 82 N.Y.2d at 132; Green, 187 Misc. 2d at 151.  This legislative scheme strongly and strictly protects the rights of those who are accused but not found guilty of any crime.   

ii)  CPL 160.50 absolutely requires the sealing of all official records and papers relating to an arrest or prosecution that ends in a favorable termination.


To effectuate the broad remedial purposes of Sections 160.50 of the C.P.L., the statutes employ mandatory language.  See Joseph M., 82 N.Y.2d at 132.  Upon a qualifying termination of a criminal case, the official records and papers of the cases must be sealed automatically.  See C.P.L. §§ 160.50(1) & (2).  In this case John Roe’s case, Docket # 2003BX00000, resulted in a dismissal and was sealed pursuant to New York Criminal Procedure Law Section 160.50

As a matter of law, “all official records or papers… relating to the arrest or prosecution, including all duplicates and copies thereof, on file with the division of criminal justice services, any court, police agency, or prosecutor’s office shall be sealed and not made available to any person or public or private agency.”  See C.P.L. § 160.50(1)(c) (emphasis added).

Once the records are sealed, the statute details only a few specific circumstances under which the sealed records may be released.  The sealed records can only be made available upon specific request of the accused or to one of five narrow, enumerated categories of persons or public or private agencies.
  The only relevant exception to this case is the second category, when “a law enforcement agency upon ex parte motion in any superior court, if such agency demonstrates to the satisfaction of the court that justice requires that such records be made available to it, C.P.L. §160.50(1)(d)(ii), and even this exception has been held to apply only to the need for records during ongoing criminal investigations. People v. Canales, 174 Misc. 2d 387 (Sup. Ct. Bronx 1997).

The Court of Appeals has repeatedly characterized this exception as “narrowly defined” and has refused to permit access to or use of sealed records outside of the specific statutory exceptions.  See, e.g., Joseph M., 82 N.Y.2d at 132; Karassik, 47 N.Y.2d at 663; see also Green, 187 Misc. at 147.  In Joseph M., 82 N.Y.2d at 130, the Court of Appeals precluded the Board of Education from obtaining or considering any sealed criminal records from the drug possession prosecution of a tenured teacher.  In Karassik, 47 N.Y.2d at 664-665, the Court precluded an attorney grievance committee from obtaining or considering sealed criminal records of the solicitation prosecution of an attorney in determining whether to bring professional disciplinary charges against the lawyer.
  See also Wilson v. City of New York, 240 A.D.2d 266 (1st Dept. 1997) (refusing to release sealed records and discussing each statutory exception).

None of these statutory exceptions can justify making the sealed records in this appeal available to Petitioner, or indeed even to the Housing Court.  In fact, not even the Narcotics Eviction Unit of the District Attorney’s office should have access to the District Attorney’s own sealed files without an unsealing order.  See, e.g., People v. John R., 170 Misc. 2d 626 (Nassau Co. 1996).  To hold otherwise would render mere surplusage the narrow unsealing exception for prosecutors explicitly detailed in the statute.
  In any event, no person or agency made any attempt to have the relevant records in the case underlying this appeal unsealed through the proper process and court order, even though non-resident Roe’s criminal case was unquestionably sealed under C.P.L. § 160.50.

 Indeed, in the case similar to this one, People v. Canales, 174 Misc. 2d 387 (Sup. Ct. Bronx 1997), the court vacated an ex parte order to unseal records for use in a narcotics eviction proceeding, holding that the District Attorney was not entitled to the records under the statute because it was not conducting a criminal investigation.  The court held that “C.P.L. 160.50(1)(d)(ii) applies only when the criminal justice or government agency is seeking to unseal records for use in a criminal investigation” and the “fact that the eviction may be based on acts which would constitute a crime does not transform the housing court proceeding into a criminal case,” People v. Canales, 174 Misc. 2d at 390.  See also Property Clerk v. Bonilla, NYLJ 20, col. 1 (Sup. Ct. N.Y. Co. Nov. 25, 2002) (refusing to unseal DWI arrest records for a civil forfeiture action, and dismissing the complaint for lack of evidence without the records).

Permitting access to and the use of sealed criminal records in drug eviction proceedings would frustrate a primary purpose of the sealing statutes and subvert the plain intention of the statutory scheme – “to establish, in unequivocal mandatory language, a general proscription against releasing sealed records and materials, subject only to a few narrow exceptions.”  Joseph M., 82 N.Y.2d at 134 (emphasis in original).  As the Court of Appeals has held, if there is to be any exception to this rule, “it should be created by the Legislature, not by the courts.”  Id.; see also Wilson, 240 A.D.2d at 

267-68.  

iii)  All official records and papers from sealed criminal cases are inadmissible at trial and may not be used even as the basis for the underlying allegations.
It is clear that it is error for a trial court to admit sealed records from such a case or permit their use.  See, e.g., Property Clerk of New York City Police Dept. v. Taylor, 237 A.D.2d 119 (1st Dept. 1997); Bonilla, NYLJ 20, col. 1.  In this case, the Petition is inextricably intertwined with the sealed records as they provide the vast majority of the factual basis for the allegations.  There is no distinguishing between these sealed records and the Petition itself.

The law is also clear that witnesses at trial are free to testify from memory about, and that parties can adduce evidence of, conduct leading to criminal charges, if that evidence is entirely independent of the case itself that was sealed under C.P.L. §§ 160.50.  See, e.g., Skyline Inn Corp v. New York State Liquor Authority, 44 N.Y.2d 695, 696 (1978); 53rd St. Restaurant Corp. v. New York State Liquor Authority, 220 A.D.2d 588 (2d Dept. 1995).  

However, in Taylor, 237 A.D.2d 119, the First Department directly addressed the question of the prejudicial effect of the erroneous admission of sealed records in plenary civil actions.  Defendant-Respondent Taylor had been arrested in his car for patronizing a prostitute, P.L. § 230.03, criminal possession of a controlled substance in the seventh degree, P.L. § 220.03, and unlawful possession of marijuana, P.L. § 221.05.  At his arrest, the Property Clerk of the NYPD seized his car and marked it for forfeiture as the instrumentality of a crime.  See NYC Admin. Code § 14-140.  The criminal charges ended in a favorable termination for Taylor, and the case was sealed.  See Taylor, 237 A.D.2d at 120.  The Property Clerk, however, prosecuted a civil action in forfeiture for the car, seeking to prove that Taylor had used the car as a means of committing a crime or in aid or furtherance of a crime.  See NYC Admin. Code § 14-140.

After a trial, the Supreme Court granted Taylor’s post-trial motion to dismiss.  On appeal by the Property Clerk, the First Department affirmed the dismissal, holding in relevant part that even though a police chemist had testified that the substances that she tested in the case were cocaine and marijuana, the testimony had been legally improper because it was not based on any “independent recollection, but rather her review of lab reports that had been sealed.”  Taylor, 237 A.D.2d at 120 (emphasis added).  Without those lab reports, the First Department held as a matter of law that the Property Clerk could not show that Taylor had committed a crime – an essential element of its claim.  See id.  See also Dondi, 63 N.Y.2d 331, (disciplinary proceeding dismissed against attorney due to “violation of his right to due process by the improper access to the sealed records.”); Skyline Inn Corp., 44 N.Y.2d at 696, (Court of Appeals refusal to permit State Liquor Authority to consider a dismissed criminal charge against a licensee seeking a renewal)

In the instant case the factual basis for the Petition is an official record, the criminal complaint for docket 2003BX000000, from a case that was terminated by a disposition in favor of the defendant pursuant to CPL §160.50.  This is clearly an improper use of a sealed record, and the court cannot consider these facts.

iv) CPL 720.35, The Youthful Offender Statute, Automatically Seals All Documents Underlying the Incident.

Pursuant to New York Criminal Procedure Law §720.35(2), “all official records and papers, whether on file with the court, a police agency or the division of criminal justice services, relating to a case involving a youth who has been adjudicated a youthful offender, are confidential and may not be made available to any person or public or private agency.” These provisions apply in the instant case to the use of the police complaint for John Doe, Docket # 2003BX00368, which resulted in a youthful offender adjudication and was automatically sealed pursuant to Section 720.35.


The only statutory exceptions to this protection involve access to the records by “an institution to which such youth has been committed” including parole or probation, and then only “for the purposes of carrying out duties specifically authorized by law” or to assist in the enforcement of an order of protection.  Id.


In this case, respondent John Doe was adjudicated a youthful offender on docket number 2003BX000000 and all official records underlying that adjudication are sealed pursuant to §720.35.

v)  No Records Underlying a Youthful Offender Adjudication may be used in a Collateral Civil  Matter.
Case law is well-settled that the purpose of the youthful offender adjudication statute is to prevent the stigma and effects of a criminal conviction. See, e.g. Green 219 F.3d 52.   Because of this purpose, the fact of a youthful offender adjudication and the underlying records are not available in subsequent civil proceedings.

The clearest example of this prohibition comes from State Farm Fire and Cas. Co. v. Bongiorno, 237 A.D.2d 31 (2d Dept. 1997).  In State Farm, the insured youth had received a youthful offender adjudication for an assault.  In the subsequent civil suit by the injured party against the insured youth, State Farm attempted to unseal the youthful offender adjudication or in the alternative, require the youth to divulge the contents of the records in order to disclaim coverage by showing the injuries were caused by “intentional criminal acts.”  The court in State Farm refused any such disclosure as the “confidentially of information is part of the comprehensive legislative plan to relieve youthful offenders of the consequences of a criminal conviction and give them a ‘second chance.’” Id. 

The Court in People v. John F., 174 Misc. 2d 540, 545 (1st Dist., Nassau Co. 1997), summarized this reasoning by stating that while “mindful of the economic costs involved…the economic interests of State Farm must yield to the protection interests of CPL §720.35(2).”  The Court emphasized that “[t]he goal of restoring a youth to the status that he or she held after a successful termination of a criminal proceeding or after being adjudicated a youthful offender far outweighs any pecuniary or economic consideration that may exist.”  Id. at 826.

The strict nature of this protection extends even to testimony by a party.  In People v. J.K., 137 Misc. 2d 394 (Suffolk Co. 1987), the court noted that there has been “no case in New York which has allowed youthful offender records to be opened and used for impeachment purposes in a civil action based upon the same underlying acts.  [To allow this] would defeat the purpose and intent of the youthful offender statute.”  Id. at 990;  see also John F., 174 Misc. 2d at 825;  People v. Cook, 37 NY2d 591 (1975).  (Cf.  Green v. Montgomery, 95 NY2d 693 (2001), stating that if youthful offender brings an affirmative lawsuit placing the conduct in issue they may waive the protection of confidentiality.)

In the instant case, John Doe was adjudicated a youthful offender in the case docketed as 2003BX000000.  It is clear that no records underlying this adjudication, including the criminal complaint that is attached to, referenced by, and is the basis for the Petition, nor the fact of this adjudication may be used in this collateral civil proceeding.

b.
Petitioner’s remaining factual allegations clearly fail to meet the standard for alleging an illegal trade or business.


Due to the improper presence of the complaint for Dockets 2003BX00000 and 2003BX00000, Petitioner’s sole factual allegations remaining are made by reference to a second attached police complaint against non-resident John Roe, relating to the same single incident and arrest.  The following is a complete recital of the factual allegations upon which Petitioner’s may legally premise their petition:


Deponent states that, at the above time and place, deponent observed defendant [Roe] in possession of two (2) envelopes each containing a white powdery substance in that, said envelopes were located in defendant’s pants pocket.


Deponent states, that based upon deponent’s training and experience, which includes training in the recognition of controlled substances and their packaging, the aforementioned substances are alleged and believed to be heroin.


Deponent is informed by Officer Chell (19065) that informant observed defendant [Roe] to be in possession of one (1) clear Ziploc bag containing a white powdery substance in that said bag was located inside of defendant’s undergarment.


Deponent states, that based upon deponent’s training and experience, which includes training in the recognition of controlled substances and their packaging, the aforementioned substances are alleged and believed to be cocaine.


The single allegation that two envelopes and one Ziploc bag of narcotics was allegedly recovered from a non-resident at the general address of 1037 Ave of St. Johns on a single occasion clearly fails to meet the standard of ongoing illegal activity.

c.
Even considering the sealed and improperly present factual allegations, however, Petitioner nonetheless fails to allege sufficient facts to state a claim for illegal business or activity.

Even if the Court were to accept the additional allegations that were unlawfully included and are sealed pursuant to CPL §§ 160.50 and 720.35, the Petition would still fail to provide adequate factual allegations and the Petition would have to be dismissed.


All of Petitioner’s claims rely on a single arrest.  A long line of cases in New York holds that a one-time occurrence of illegal activity, even illegal drug-related activity, is wholly insufficient to justify eviction under RPAPL §§ 711 and 715.  See e.g. Howard Ave. Assocs. v. Rojas, NYLJ, 4/5/02 (Civ. Ct. Kings Co. 2002); New York City Housing Authority v. Boney, NYLJ, 2/3/98, p. 29 (Civ. Ct. Kings Co. 1998); Randazzo v. Santangelo, NYLJ, 3/26/97, p. 31, Co. 6 (Civ. Ct. 1997); New York County District Attorney’s Office v. Feliciano, NYLJ, 6/21/95, p. 25 (Civ. Ct. NY Co. 1995) (despite respondent’s conviction for drug possession, 39 vials of cocaine, and 19 glassine envelopes of heroin that Respondent admitted were for sale and not personal use, court refused to find that apartment was being habitually used and refused to grant holdover petition for eviction);  1165 Broadway Corp. v. Dayana of N.Y. Sportswear Inc., 166 Misc.2d 939, 944 (Civ. Ct. N.Y. Co. 1995) (“an isolated use of a premises even in the commission of the most heinous of crimes, such as murder or rape, would not constitute an ‘illegal use’ of a premises”); 1021-27 Ave. St. John Housing Development Fund Corp. v. Hernandez, 584 N.Y.S.2d 990 (Civ. Ct. Bronx Co. 1992) (the term ‘use’ of the premises for illegal purposes implies the doing of something customarily or habitually); 190 Stanton v. Santiago, 60 Misc.2d 224 (Civ. Ct. NY Co. 1969) (a single act is insufficient to establish “use”); Janowitz v. Jenkins, 168 N.Y.S.2d 739 (Mun. Ct. Boro. of Bklyn. 1957) (two convictions does not establish “illegal use”). 


The court in 1165 Broadway Corp. v. Dayana imposed an even higher burden on Petitioner, explaining that:

[t]he words “business,” “trade” and “manufacture” themselves present a limitation to the potential reach of Real Property Law §231(1) and RPAPL 715(1).  For example, the personal use of illegal drugs within a premises, even if habitual and customary, does not constitute and illegal use of that premises for purposes of Real Property Law §231(1) and RPAPL 715(1) because such conduct does not amount to a commercial activity or enterprise.    

166 Misc. 2d at 944, 633 N.Y.S.2d at 727; accord Howard Ave. Assocs., NYLJ, 4/5/02; Boney, NYLJ, 2/3/98.


In a 1993 Kings County case, the court found that a series of three crack sales was sufficient to justify eviction.  In doing so, the court explained that:

it is certainly true that “a single arrest” may be insufficient (Pereira v. Rodriquez, NYLF, 9/18/92, p. 21, co. 3 (App. Term., 1st Dep’t)) and that “use” does not mean an isolated act, but some measure…of continuity and permanence…that is, something that occurs customarily upon the premises…

Kings County District Attorney’s Office v. Freshley, 160 Misc.2d 302, 205, (Civ. Ct. Kings Co. 1993) (citing U.C.L. Realty Co. v. Brown, 193 Misc.801 (1st Dep’t 1948)); See also 1820-1838 Amsterdam Equities v. Brada, NYLJ, 10/14/92, p.23, col. 4 (Civ. Ct. N.Y. Co.));  190 Stanton v. Santiago, 60 Misc.2d 224, 225 (Civ. Ct. NY Co. 1969)).


In this case, petitioner fails to allege any facts from which to infer that the subject premises were used on an ongoing basis for the sale of a controlled substance.  There is no mention whatsoever in the petition of anyone seeing drugs sold or stating that drugs were sold from this apartment at any time.  

There is also no mention of any facts stating that the respondent-tenant Jane Doe had any awareness or knowledge of any drugs being sold from the apartment, or of any drugs even being present in the apartment.  There is no allegation that the arrest even occurred in the subject premises.  There is no allegation of any prior or subsequent incidents.  

As the court in Ramos stated, even “[t]he mere fact that illegal drugs were found in the apartment does not warrant one to ipso facto conclude that narcotics were sold in the subject premises.”  179 Misc.2d at 512 (where drugs were found on two separate occasions).


The facts alleged in the petition, relating to a single alleged recovery of narcotics, are clearly insufficient to give rise to any inference that the subject premises were used for illegal purposes or that the respondent had any awareness of, knowledge of, or acquiescence in such purposes as required by RPAPL § 715.  

In Clifton Court, the court held that even evidence retrieved from the premises “consisting of nearly five dozen crack vials and paraphernalia, consisting of a razor and empty ziplock bags,” was insufficient to give rise to the inference that the premises was being customarily and habitually used for illegal purposes.  NYLJ, 5/27/98, p. 28, col. 6.  The court reasoned that these materials could easily be transported, and thus did not establish that the premises were the locus of the operation of those who had been arrested.  Id.  In the instant case, the items allegedly seized consist solely of three small, individual containers of narcotics located on the individual, an amount much more consistent with personal use than illegal activity.  As previously noted, petitioner fails even to allege a single drug transaction taking place in or near the subject premises.

Moreover, in this case, the single incident was nearly one calendar year ago.  The Respondent in this case has lived in the building for over 14 years.  However, the Petitioner alleges neither prior incidents, nor any subsequent incidents in the intervening year that could establish any pattern of customary illegal use.  The petitioner additionally fails to allege any arrest or criminal conviction of respondent-tenant Jane Doe in relation to this single incident with which to show any knowledge or acquiescence of respondent regarding even the single alleged incident.

In this case, petitioner alleges a single incident as the basis of the eviction proceeding.  Petitioner has failed to plead facts even remotely sufficient to support the inference of customary and habitual use of the premises by the tenant.  Because respondent’s eviction cannot be premised on a single illegal act, this Court should grant respondent’s Motion to Dismiss.

CONCLUSION

This proceeding should be dismissed for lack of personal jurisdiction under CPLR § 3211(a)(8) because respondent was not properly served by conspicuous service and the Notice of Petition and Petition were served less than five days prior to the return date of the Petition.  Petition must also be dismissed as petitioner fails to allege sufficient facts to state a cause of action, CPLR §3211(a)(7) and RPAPL 741(4), as Petitioner fails to plead Respondents Section 8 status and fails to allege facts sufficient to show illegal trade or activity.  

WHEREFORE, respondent respectfully requests an Order granting his Motion to Dismiss the instant petition, along with such other and further relief as this Court should deem fair, equitable, and consistent with sound public policy under the circumstances

Dated:

December 9, 2003




Bronx, NY








________________________








Attorney Lawyer, For Respondents








The Bronx Defenders








860 Courtlandt Ave







Bronx, NY 10451

� I note that because service is not yet complete, no summary proceeding has actually been commenced under RPAPL § 731 and the Petition should be dismissed.  See 528 East 11th St. HDFC v. Durieaux, 164 Misc.2d 595, 597 (Civ. Ct. NY Co. 1995).  The Petition should also be dismissed because petitioner failed to file the Notice of Petition and affidavit of service with the Court within three days of service, in violation of RPAPL § 735(2).


� Additional provisions reveal the expansive spirit of these laws.  C.P.L. § 160.60 declares that an arrest and prosecution terminated in favor of the accused shall be declared a nullity so that he “shall be restored, in contemplation of law, to the status he occupied before the arrest and prosecution.”  Executive Law § 296, the State’s foundational anti-discrimination law, includes in subdivision 16 protection of those accused but not convicted of a crime. 


� Statutory exceptions 1 & 3-5, consist of narrow exceptions relevant for ongoing involvement by the criminal justice system with marijuana violations, issuance of gun licenses, parole, and probation.


� The Court of Appeals has crafted one extremely narrow additional exception that confers unique inherent authority over sealed records to the Appellate Division in connection with attorney disciplinary proceedings, upon a showing of compelling need or extraordinary circumstances.  See Joseph M., 82 N.Y.2d at 133; Dondi v. Grievance Comm., 63 N.Y.2d 331, 338 (1984); Wilson v. City of New York, 240 A.D.2d 266, 268 (1st Dept. 1997).


� Indeed, one court held that where a record is sealed under C.P.L. § 160.50, and no statutory exception permits an agency’s access to such information, then the statute is violated.  See Burr v. Goord, 283 A.D.2d 891, 893 (3d Dept. 2001).  In Burr, the court actually ordered the Department of Correctional Services to expunge all references to the sealed records in its files.  See id.


� Courts in the Second Department have upheld the basic protections of §160.50 in a number of collateral civil adjudications.  See e.g. Charles Q. v. Constantine, 85 N.Y.2d 571 (1995), (error to use sealed evidence in a police disciplinary hearing); 53rd Street Restaurant Corp., 220 A.D.2d 588 (error to use criminal file sealed pursuant to CPL §160.50 in a State Liquor Authority suspension hearing).


� The United States Court of Appeals, Second Circuit, summarized that “According to New York law, the records of an adjudication declaring someone to be a “youthful offender’ are automatically sealed” and the person so adjudged “could not be compelled to divulge the content of his confidential records.”  Green v. Suffolk Co, 219 F.3d 52, 58 (2000).
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