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October 15, 2004

Personnel Department

McClane Security

315 West 36th Street, 10th Floor

New York, NY 10018

To whom it may concern:

The Legal Action Center (LAC) is a non-profit, public interest law firm that performs policy and legal work to promote fair employment practices toward qualified job applicants who have criminal histories followed by a record of rehabilitation.  LAC recently learned that your employment application asks applicants for Security Officer and Facilities positions whether they “[h]ave ever been arrested for a crime?” and “If so, to explain.”  This set of questions flatly violates New York State law and is also potentially illegal under federal law.  

Section 296 of the New York State Executive Law (Human Rights Law) prohibits private and public employers from inquiring about any arrest or criminal accusation that ended in the applicant’s favor or from using any such information in refusing to hire an applicant.  Additionally, Section 160 of the New York State Criminal Procedure Law states that no person who has a criminal action that is resolved in his/her favor may be required to divulge any information pertaining to the arrest or prosecution.  (Copies of Executive Law § 296(15) and Criminal Procedure Law § 160, are attached as Exhibits 2 and 3 respectively.)

The use of arrest records in making employment decisions also constitutes illegal race-based discrimination in violation of Title VII of the Civil Rights Act of 1964.  The federal Equal Employment Opportunity Commission (“EEOC”), which enforces Title VII, has determined that exclusion on the basis of arrest and conviction records is illegal because of its disproportionate impact on racial minorities, whom statistical evidence shows, are arrested and convicted at a significantly higher rate than their representation in the population.  Although the EEOC found that arrest records could be considered in employment decisions, it requires the employer to consider both the relationship of the charges to the position sought and the likelihood that the applicant actually committed the conduct alleged in the charges.  It also found that, even when there was no direct evidence that an employer used an applicant’s arrest record in making employment decisions, the use of pre-employment inquiries regarding an applicant’s arrest records may violate Title VII.  (Equal Employment Opportunity Comm’n, Notice No. N-915-061, Policy Guidance on the Consideration of Arrest Records under Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. §§ et seq. (1982), at 1 (Feb. 4, 1987)).

Thank you for taking the time to address this issue.  If you have any questions or concerns, please feel free to contact me.  Otherwise, we look forward to hearing what steps McClane Security has taken to bring its employment application and it practices and policies into compliance with New York State and federal law.  

Very truly yours,

Debbie Mukamal


Sebastian Solomon

Staff Attorney



Legal Assistant
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