CIVIL COURT OF THE CITY OF NEW YORK

COUNTY OF BRONX:
PART 18B/Z

------------------------------------*

105 LLC

Petitioner,

Index No. 68705/03

NOTICE OF MOTION

   -against-




                                 

RESPONDENT

107 Elliot Pl., #F

Bronx, NY 10452

     Respondent.



------------------------------------*
PLEASE TAKE NOTICE that upon the annexed affirmation of Jonathan L. Levy, Esq., dated November 17, 2003, and the exhibits attached thereto, in support of the motion, and upon all papers and proceedings heretofore had herein, Respondent will move this Court at Part 18B/Z, at the Courthouse located at 1118 Grand Concourse, Bronx, New York, on December 4, 2003 at 9:30 a.m., or as soon thereafter as counsel may be heard, for an order:

(A)  striking sealed materials from the Petition;  

(B)
dismissing the Petition in it’s entirety; 

(C)  and granting such other and further relief as may be deemed just and proper by this Court.

Dated:
Bronx, New York

November 17, 2003

Respectfully submitted,

LEGAL SERVICES FOR NEW YORK

One Fordham Plaza, Ste. 904

Bronx, New York  10458

(718) 928-3702

JONATHAN LEVY, Of Counsel

To:
JAYSON BLAU, ESQ.


976 McClean Ave., #185


Yonkers, NY  10704


718-596-9000


Clerk of Court

CIVIL COURT OF THE CITY OF NEW YORK

COUNTY OF BRONX:
PART 18B/Z

------------------------------------*

105 LLC

Petitioner,

Index No. 68705/03

AFFIRMATION

   -against-




                                 

JOHN DOE

000 Street Pl., #0

Bronx, NY 00000

     Respondent.



------------------------------------*
JONATHAN LEVY, an attorney duly admitted to practice before the Courts of the State of New York, affirms under penalty of perjury:

1.
Legal Services for New York has been retained by Respondent.  I am of counsel to LSNY, and as such, I am familiar with the facts and circumstances described herein.

2.
I submit this affirmation in support of Respondent's

motion to dismiss.  

PROCEDURAL HISTORY

3.
Upon information and belief, this holdover proceeding was commenced by filing of a Notice of Petition and Petition, and has been adjourned several times, most recently to December 4, 2003.

PETITION RELIES ON SEALED MATERIALS


4.
The purported Notice of Termination, incorporated by reference in the Petition, is based upon a criminal complaints and arrest report, which are in turn incorporated by reference in the Notice.  (Ex. A.)


5.
Upon information and belief, based upon conversations with the clerk of the Criminal Division of the Supreme Court in, and for, Bronx County, and upon conversation with Assistant District Attorney Alana P.Gayle, the aforementioned criminal complaint and arrest report have been sealed pursuant C.P.L. § 720.35.


6.
Pursuant to the aforementioned statute:  

Except where specifically required or permitted by statute or upon specific authorization of the court, all official records and papers, whether on file with the court, a police agency or the division of criminal justice services, relating to a case involving a youth who has been adjudicated a youthful offender, are confidential and may not be made available to any person or public or private agency. 

C.P.L. § 720.35.  (Bender, 2003).


7.
The criminal Procedure law calls for the sealing of the records of all criminal prosecutions which result in a nonc-criminal disposition.  See e.g. C.P.L. § 160.55 (traffic infractions and violations), § 160.5 (favorable dispositions).


8.
The terms of these statutes are mandatory and absolute.


9.
Sealed records may only be accessed on application to the proper court under narrowly defined conditions.


10.
The courts have determined that sealed records may not be unsealed for use in civil proceedings.  People v. Canales, 175 Misc.2d 387; 664 N.Y.S.2d 228 (Sup. Ct. Bronx 1997) (Copy attached as Ex. B.)  Property Clerk v. Bonilla, NYLJ 20, col. 1 (Sup. Ct. N.Y. Co. Nov. 25, 2002).  (Copy attached as Ex. C.) 


11.
The District Attorney’s office should never have published its records or any police records to Petitioner, nor countenanced the publishing of sealed records to this court.


12.
It is respectfully submitted the sealed criminal complaint and arrest report must be struck from the Petition.


13.
Inasmuch as neither the Notice of Petition nor Notice of Termination contain any facts independent of the criminal complaint or arrest report, the Petition must then be dismissed.


WHEREFORE, Respondent respectfully requests the Court’s Order for the relief requested in the Notice of Motion. 

DATED:
November 17, 2003 









_________________

Jonathan Levy, Esq.



`

