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INTRODUCTION

Public housing policies in this country are governed by a
complex and sometimes confusing set of federal laws and
regulations, local policy directives, ordinances, and judicial
case law. Everyone entangled in this web has expressed
frustration with this scheme, especially in connection with
people who have criminal records. The Legal Action Center
developed this guidebook to explain what the federal housing
laws require, highlight those areas where public housing
agencies (PHAs) have discretion to craft their own admission
and eviction policies related to people with criminal records,
and offer recommendations on effective ways to use that dis-
cretion to simultaneously meet important public safety goals
and the housing needs of people with criminal records. What
follows is a user-friendly manual to help guide PHAs through

this decision-making process.

PHAs encounter many complex issues regarding the admis-
sion and eviction of people with criminal records. Chief among
these are the lack of affordable housing stock that creates
enormous pressure for PHAs as they seek to meet the hous-
ing needs of various populations. Others are issues of fairness,
public safety, and fear of liability. This guidebook addresses
some of these important concerns and highlights innovative
practices that local housing authorities around the country

have implemented to tackle these important challenges.
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More than 600,000 people will be released from prison this
year." An even greater number will leave local jails. In adjusting
to “life on the outside,” they will face multiple challenges,
such as finding viable employment, reintegrating with their
families, and addressing substance abuse problems that may
have driven them to crime. Often their most immediate need
will be securing safe and affordable housing, a necessary
component to successful reintegration and a chief factor in
guaranteeing public safety. Most lack financial resources and
look to subsidized housing for a place to live. Yet their criminal
records pose a major obstacle to gaining admission into public
and Section 8 supported housing because of federal housing

laws and local housing agencies’ policies.

Federal housing laws and regulations related to the admission
and eviction of people with criminal records were promulgated
with the laudable goal of safeguarding residents of public
housing from drug dealing and other criminal activity. However,
in addressing these public safety concerns, many PHAs have
drafted overly broad policies that disqualify individuals who
pose no such risk. Close to a third of the adult population, or
64 million Americans, have federal or state criminal records?
and are therefore potentially affected by federal laws and

regulations that limit their access to public housing.

Policies that restrict admission or mandate eviction because of
a criminal record not only affect the person who has been ar-

rested or convicted, but also the family members of that person.

WHO IS AFFECTED BY THESE LAWS AND POLICIES?

Federal laws that govern public housing give PHAs broad dis-
cretion to craft policies that allow them to address this grow-
ing problem in ways that best serve their local communities
and not endanger other residents. Since people with criminal
records return disproportionately to a small number of urban
areas, it makes sense that each jurisdiction adopt policies and

practices that best suit their community.

Efforts by PHAs to balance these needs will not only help
individuals with criminal records successfully reintegrate into
the community, they will also protect our communities by
reducing recidivism and relapse. Access to decent, stable,
and affordable housing increases substantially the likelihood

a person with a past criminal record will obtain and retain
employment and remain drug- and crime-free.® A study by the
Corporation for Supportive Housing in New York State shows
that the use of state prisons and city jails dropped by 74%
and 40% respectively when people with past criminal records

were provided with supportive housing.*
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The Department of Housing and Urban Development's
Mission Is to Provide Housing Assistance to All Low- and
Moderate-Income Americans

The mission of the United States Department of Housing and
Urban Development (HUD) and the local housing agencies that
administer HUD's public and Section 8 housing programs is to
provide a decent, safe, and sanitary home and suitable living
environment for low-and moderate-income residents through-
out the country. This mission includes providing assistance

to those with criminal records, as long as public safety is not
compromised. People with criminal records are among those
with the greatest need for assisted housing because of the
multiple barriers they face: limited income, lack of employment
opportunities, family problems, and many others. While appli-
cants with criminal records do not need to be preferenced over
other applicants, like everyone else they should be considered

individually on their merits.

Another goal of HUD is to spur economic growth in distressed
neighborhoods. Individuals with a safe and stable place to live
are more likely to maintain gainful employment, provide for
themselves and their families, and contribute to their commu-
nity. If an individual is working and has a stable living situation,
other problems can be addressed more effectively. It is easier
to participate in alcohol and drug treatment, maintain positive
relationships with custodial and non-custodial children, and
make amends for past mistakes. Addressing these needs also
increases public safety by fostering a sense of accountability

to the community.
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WHY DO YOU CARE?

Public Housing Agencies Can Enhance Public Safety by
Addressing the Housing Needs of People with Criminal
Records

Access to safe and affordable housing can have a positive
effect on individuals and, collectively, on the community. The
converse is true when people cannot secure a decent living
environment. For example, a study found that two-thirds of
former prisoners who did not have appropriate housing recom-
mitted crimes within the first 12 months of release, whereas
only one quarter of those who obtained housing re-offended
in the same time frame.® Without the basic necessities of life,
individuals are more prone to engage in illegal drug use, enter
into the underground economy to survive, and commit other
criminal acts that will send them back to the criminal justice
system. Many people returning home from prison come from
disadvantaged communities where large public housing units
are one of the primary sources of affordable housing. When
the number of people without stable housing increases, the

overall safety of the community decreases.

Family members with a loved one who is homeless upon
reentry face a dilemma: if they provide the loved one with a
temporary place to live, they risk losing their public housing.
In separating families and undermining the building of strong
familial ties, we ironically, and often inadvertently, undervalue
one of the primary resources we have to promoting success-
ful prisoner reentry and enhancing public safety. For example,

for people in recovery from alcohol and drug addiction, family



support is often a key factor in ensuring success. In turn, suc-
cessful recovery often leads to a decrease in criminal activity.
Hence, weighing the factor of family unity and its impact on
the ability of an individual to successfully reenter can help

promote safety within the public housing community.

Making Appropriate Individualized Determinations about
Every Applicant’s Eligibility Protects Public Housing
Residents and Guarantees Fairness

PHAs can give applicants and tenants with past criminal
records the same chance as other applicants to reside in public
housing without giving them preferences. Creating admin-
istrative bars may be necessary in some situations, but not

all applicants with criminal records warrant being treated the
same. An applicant’s criminal history is one of many factors a
PHA can review when determining eligibility. If an individual's
criminal record indicates a real threat to the safety of those
residing in public housing, then it may be appropriate to deny
him or her housing. Similarly, if an applicant’s criminal record
does not indicate a threat to the safety of the public housing
community either because of the nature of the offense or
evidence that the applicant is now rehabilitated (for example,
they have successfully completed treatment or have no recent
convictions), then it should not operate as a blanket bar to

obtaining public housing.

A common and valid concern housing administrators raise
when asked about policies related to applicants and tenants
with criminal records is the potential risk of liability. Few, if any,
cases have involved a housing authority being held liable for
the commission of crime by a tenant. Rather, the courts have
dealt more commonly with liability of the leaseholder when a
guest has committed a crime on the public housing premises.®
Appropriate screening measures as detailed in this guidebook

will help PHAs make informed, responsible decisions.

WHY DO YOU CARE?

Public Housing Agencies Can Set a Positive Example for
the Private Housing Market

Balanced and fair policies established by PHAs for considering
people with criminal records will provide valuable guidance to
the private housing market on this complex issue. When local
PHAs demonstrate that individuals with past criminal records
can be evaluated individually and that those found eligible can
be housed with no more risk or difficulty than other applicants,
private landlords may be more willing to rent to those individu-
als as well, ultimately expanding the availability of housing to

this population and of low-income housing in general.
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Background

Federal housing laws began to target people with criminal
records - especially those that were drug-related - as early as
1988. The Anti-Drug Abuse Act of 1988 required public housing
authorities to include in their leases a clause prohibiting tenants,
any member of a household, guest, or other person under
tenant’s control from engaging in “criminal activity, including
drug-related criminal activity, on or near public housing prem-
ises.”” When such criminal activity occurred while the tenant

was living in public housing, the tenant could be evicted.®
Changes Enacted in 1996 and 1998

The federal laws that have been enacted since the Anti-Drug
Abuse Act — the Housing Opportunity Program Extension Act

of 1996 and the Quality Housing and Work Responsibility Act of
1998 - focus on providing a safer environment for those living in
public housing. These laws and their corresponding regulations
give PHAs broad discretion to craft their own policies. However,
this discretion has sometimes operated to create harsh results
that no doubt harm the community as well as individuals, their

families, and other residents of public housing.
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WHAT ARE THE FEDERAL HOUSING LAWS?

The Impact of Department of Housing and Urban
Development v. Rucker

On March 26, 2002, the U.S. Supreme Court ruled in favor of
the Department of Housing and Urban Development in a class
action case brought by Oakland Housing Authority tenants,
including Pearlie Rucker. The ruling clarified that, under the
Anti-Drug Abuse Act, “public housing authorities have the
discretion to terminate the lease of a tenant when a member
of the household or a guest engaged in drug-related activity,
regardless of whether tenant knew, or should have known,
of the drug-related activity.”® The Rucker decision upheld the
discretion given to PHAs by the federal laws and regulations
to craft admission and eviction policies themselves. In par-
ticular, the Supreme Court explicitly instructed PHAs to use
their discretion when making termination decisions, including
seeking alternatives to termination. This discretion is also
recommended for other admission/termination decisions

regarding criminal activity.



Guidance from the U.S. Department of Housing and Urban
Development

In June 2002, HUD Assistant Secretary Michael Liu urged
PHAs to consider a wide range of factors in deciding whether
to evict a household as a result of a lease violation involving
drugs. “Those factors include, among many other things, the
seriousness of the violation, the effect that eviction of the
entire household would have on household members not
involved in the criminal activity, and the willingness of the head
of household to remove the wrongdoing household member
from the lease as a condition for continued occupancy.”'®
Weighing these factors appropriately leads to policies that help
individuals with criminal records reintegrate back into society

without compromising public safety.

WHAT ARE THE FEDERAL HOUSING LAWS?
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The federal laws and regulations related to public housing
govern both admission and eviction standards for PHAs.
Regarding people with criminal records, PHAs are explicitly
required to adopt some rules, and explicitly allowed to adopt
others. The laws and regulations create mandatory policies
and give explicit instructions to PHAs about the requirements
for admission and the circumstances leading to eviction. For
the most part, however, federal laws and regulations give the
PHAs broad discretion to craft admission and eviction policies
related to applicants and tenants with past criminal records

that best serve their individual communities.
Key Mandatory Provisions

Federal law requires criminal background checks to be
done on adult household members applying to live in
public housing. However, because studies show that many
criminal records contain errors," PHAs must give applicants an

opportunity to dispute the accuracy of their criminal records.

The federal laws require public housing agencies and
providers of Section 8 and other federally assisted housing
to deny housing to two categories of applicants with past

criminal records:

Any household with a member who has been convicted of
methamphetamine production on the premises of federally
funded housing.™
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WHAT DOES FEDERAL HOUSING LAW REQUIRE?

Any household with a member who is subject to a lifetime
registration requirement under a state sex offender regis-

tration program.'®

Key Discretionary Provisions

The public housing laws permit, but do not require, PHAs

to deny admission to the following applicants:

Any household who has been evicted from public, feder-
ally assisted, or Section 8 housing because of drug-re-
lated criminal activity of a household member may be
deemed ineligible for public or federally assisted housing
for three years. The housing provider has the discretion
to shorten or waive the three-year period if the person
who engaged in the drug-related criminal activity has suc-
cessfully completes a rehabilitation program approved by
the local housing provider or the circumstances leading to
the eviction no longer exist (e.g., the person has died or
is imprisoned). The three-year time period begins to run

from the date of the eviction.™

Any household with a member who is abusing alcohol or
using another drug illegally if the household member's

illegal use or pattern of alcohol abuse or illegal use of a

drug may threaten the health, safety, or right to peaceful
enjoyment of the premises by other residents. The hous-
ing provider may permit the household to be admitted or
remain in such housing if the person who abused alcohol

or illegally used drugs demonstrates that he or she is not



currently abusing alcohol or illegally using drugs and has
been rehabilitated in any one of three ways: (1) participa-
tion in a supervised alcohol or drug rehabilitation program;
(2) completion of a supervised alcohol or drug rehabilitation

program; or (3) another form of successful rehabilitation.™

Individuals who have engaged in (1) any drug-related crimi-
nal activity, (2) any violent criminal activity; or (3) any other
criminal activity that would adversely affect the health,
safety, or right to peaceful enjoyment of the premises if
the criminal activity occurred a “reasonable” time before
the person seeks admission. The statute does not say how
recent a conviction must be to qualify as a “reasonable”

basis for denying housing.'®

WHAT DOES FEDERAL HOUSING LAW REQUIRE?
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The federal laws afford PHAs the authority to craft reasonable
admission and eviction policies where a household member
has a criminal record, while creating limited mandates. In
determining these policies and practices, PHAs can consider a
number of factors, including, perhaps most importantly, public
safety and the benefits of providing housing to people with

criminal records who demonstrate their suitability.

The following are some principles to guide PHAs when adopt-

ing and implementing their policies and procedures:

PHAs should not implement blanket bars against all
applicants with criminal records. Instead, PHAs should
make individualized determinations about an applicant’s
eligibility for public housing, taking into consideration the
relevance of the person’s criminal history and evidence of
rehabilitation.

Besides the two limited categories of crimes specified by
the federal law — production of methamphetamine on pub-
lic housing premises and crimes subjecting an individual

to a lifetime registration requirement under a state sex
offender program — PHAs should avoid imposing automatic
bars based on criminal history. Rather, PHAs should evalu-
ate individually each applicant, taking into consideration the

person’s history and circumstances.

9

Safe at Home

DISCRETION AND BEST PRACTICES

Having a criminal record does not necessarily mean the ap-
plicant will pose a threat to the heath and safety of current
residents of public housing. In evaluating the relevance

of an applicant’s criminal record, PHAs should consider
factors such as the length of time since the crime was
committed, whether the crime was committed when the
applicant was addicted and whether the applicant engaged
in treatment or otherwise achieved sobriety, and any other
evidence of rehabilitation and mitigating factors that the
applicant can put forth, including whether the applicant’s

family currently resides in public housing.

One useful tool in making these individualized evalua-
tions is to identify crimes or crime categories that affect
applicant eligibility. These guidelines should also include
recommendations based on how long ago the conviction
happened. Though each applicant should be considered
individually, these recommendations can provide a helpful
framework for public housing employees. This can be
especially helpful for larger housing authorities for whom
individual consideration of each applicant is challenging
because of resource constraints. In addition, applicants will

be able to more realistically plan for release from prison.
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Applicant will be admitted despite having criminal history.
Examples of crimes in this category include Public Drinking

and Reckless Driving.

Applicant will be asked to explain criminal record. Intake
specialist will deny application only if approved by supervisor.
These convictions include Criminal Possession of a Forged
Instrument in the 1st and 2nd Degree, Criminal Trespass in the

2nd Degree, and Harassment.

Applicant will be asked for explanation and to offer extensive
evidence of rehabilitation, including, but not limited to, recom-
mendations from social workers, parole or probation officers,
treatment centers and others. Approval of application by intake
specialist requires approval of supervisor. Category 3 convic-
tions include Menacing, Possession of a Controlled Substance,

and Prostitution.

The Housing Authority will deny admission. Category 4 convic-
tions include Manslaughter, Kidnapping, and Robbery.

DISCRETION AND BEST PRACTICES

In addition to the category of the crime, the time passed

since the conviction occurred and the number of subsequent
convictions affect eligibility. Any second and subsequent crime
moves an applicant to the next higher category. Similarly, a
crime that occurred more than five years ago shifts the person
to the next lower category. While the Housing Authority of
Portland has discretion to deny admission independently of the
matrix guidelines and all denials of admission can be appealed,
this clear categorization of convictions minimizes uncertainty
and subjectivity for both applicants and intake staff. (“Housing
Authority of Portland Guidelines for Evaluating Criminal Histo-

ries of Applicants to Public Housing,” Revised 02/01.)

In making individualized determinations, PHAs can decide
the “reasonable” length of time to bar applicants with

criminal records.

Although the federal guidelines use three years as the
period of time PHAs must deny an applicant housing who
has been evicted because of drug-related activity, PHAs
are free to decide whether three years is reasonable in any
particular situation. Using evidence of rehabilitation, age at
time of conviction, and nature of the crime as factors that
may decrease the waiting period can help those individuals
with criminal records who are qualified to secure housing

without compromising the important goal of public safety.
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DISCRETION AND BEST PRACTICES

For example, an applicant living in a homeless shelter may
not have addiction problems, and thus is not in need of drug
treatment, and is not yet employed. He or she would not
be able to proffer evidence of rehabilitation if it was limited
to participation or completion of drug treatment and gainful
employment. Given this, a more useful policy would be to
consider a wider range of evidence of rehabilitation, includ-
ing participation in mental health counseling, anger manage-
ment, enrollment in job training or education programs,

demonstrated financial support of other family members, etc.

The experience of those working to address employment
needs for former prisoners offers useful guidance for
evaluating an applicant’s criminal record when determin-
ing eligibility for public housing. The Equal Employment
Opportunity Commission (EEOC) is the agency responsible
for enforcing Title VII of the Civil Rights Act, the federal
law prohibiting employment discrimination of the basis of
race, gender, national origin, and other factors. A number
of years ago, the EEOC issued guidances for public and
private employers for considering arrest and conviction
information in making employment decisions. These guide-
lines can help PHAs in establishing eligibility criteria for
housing assistance, as the concern for maintaining public
safety, protecting the decisionmaker (the employer or PHA)
from unnecessary litigation, and ensuring fairness is para-
mount in both instances. The EEOC requires employers to
consider three criteria when deciding if a past conviction
can be a legitimate basis for denial of employment:

In making individualized determinations, PHAs can deter-

mine what qualifies as evidence of rehabilitation to lift bars. I The nature and gravity of the offense

ii. Time passed since conviction and/or completion of

PHAs want and need to be assured that an applicant for sentence

housing with a criminal record has been rehabilitated, is fi.Nature of job held or sought
not a present threat, and has desisted from criminal activ-

ity. The most common factors PHAS tend to consider as In the public housing context, public safety can be weighed by

evidence of rehabilitation include gainful employment and using these guidelines.
enrollment in or completion of alcohol and drug treatment.

While these are important indicia, they are not the only It should be noted, however, that some PHAs avoid including

. . ) . current tenants in the selection process because of the fear
criteria relevant to applicants with criminal records who

. ) ) ) that the tenants will make subjective decisions or treat certain
may be appropriate residents for public housing.

groups of applicants unfairly.



DISCRETION AND BEST PRACTICES

PHAs should limit consideration to conviction information
when making admissions decisions. Because an arrest is
only considered to be an accusation, it should not be used
adversely against an applicant if the individual was not con-
victed. Using information about arrests that did not lead to
conviction denies the presumption of innocence - the core

value of our legal system - to millions of Americans.

Many PHAs use arrest information to make admission
decisions even though federal laws and regulations do not
require or recommend that they do so. In many situations,
individuals are arrested and the case is dropped because
of mistaken identity, lack of evidence, or other reasons that
establish the person’s innocence. Using arrest information
unfairly disqualifies many applicants who have not commit-
ted any criminal offense, but nonetheless have a record on
file with the criminal justice system. Even if an applicant
can clear up the reason for the arrest, they are already
disadvantaged in the process and will likely not appeal any
negative decision because of the lack of available legal rep-
resentation. A number of states have addressed the use
of arrest information in the context of employment. They
have enacted laws to prohibit employers from asking job
applicants about arrests on employment applications given
the concern that this information could be used unfairly

against them.

PHAs can partner with Departments of Parole and Proba-
tion, community groups and community-based service
providers to create reasonable standards and collaborative
programming that reinforce public safety and facilitate

reintegration.

The success of any program is enhanced by the involve-
ment of the community. PHAs can craft policies that
protect public safety while simultaneously not disadvantag-
ing eligible individuals who have paid their debt to society.
PHAs can team with local organizations to develop the best
ways to make individuals with criminal records accountable
to the community. PHAs can collaborate with their local
Parole and Probation Departments to decide who is eligible

for housing and work together to ensure that individuals



DISCRETION AND BEST PRACTICES

under supervision do not threaten the safety of people
living in public housing. Moreover, given the regular contact
parole and probation officers have with their clients, PHAs
can rely on this resource as an additional guarantee of and

support for compliant behavior.

To maximize limited resources and leverage critical
familial support, a person with a criminal record should be

permitted to return to his or her family where appropriate.

Families can provide some of the greatest and most
significant source of stability for anyone, including a person
with a criminal record. Particularly for those PHAs with
limited available housing, permitting applicants with crimi-
nal records to return to live with their families will enable
the PHA to both meet housing needs without having to
prioritize one group over another while also giving families

the opportunity to provide critical support to a relative.

PHAs should develop procedures to ensure people with

criminal records and their families are treated fairly.

Since criminal records are often inaccurate, PHAs should
provide applicants meaningful opportunity to dispute the
accuracy of the information used as the basis for decision.
The Legal Action Center analyzed the accuracy of New
York State rap sheets a number of years ago and found that

87% of them included at least one error.
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PHAs should not categorically reject applicants with crimi-
nal records under the assumption that they can and will

assert their claims on appeal. Many families do not have

access to affordable legal representation and will withdraw

from the process. Also, many do not realize they have
been denied until it is too late to appeal the decision. The
appeal process is usually slow and categorically denying
people only hurts applicants, delays the securing of a safe

housing situation, and probably contributes to recidivism.

The confidentiality of applicants’ criminal records should
be protected by limiting access to those individuals who
require the information to make eligibility decisions or to

ensure continued public safety.

Communities and PHAs can develop and implement cre-

ative programs that effectively promote expanding hous-

ing opportunities for people with criminal records without

compromising public safety.

Cities around the country have implemented a number of inno-

vations to address the housing needs of people with criminal

records. These include:

The Portland Housing Center in Oregon recently introduced

the Ready to Rent Program. Ready to Rent is a four-to-six-
week training program for individuals who are facing chal-
lenges getting approved by the PHA, including applicants
who receive Section 8 subsidies. The course covers topics
such as determining housing priorities, understanding

and repairing credit, tenants rights and responsibilities,

understanding the rental application and screening process,

communicating effectively with a landlord, and develop-
ing and following a workable household budget. Ready to

Rent also offers guidance on how to effectively overcome

problems during the screening process, including a criminal

history. Certified program instructors coach participants on
finding references and writing letters of explanation. After

completing the program, participants receive a certificate

that they can present to landlords as an incentive to rent to

them. The Ready to Rent Program is currently being taught

in several county and state correctional facilities.

DISCRETION AND BEST PRACTICES

The Oakland Housing Authority in California instituted the
MOMS (Maximizing Opportunities for Mothers to Suc-
ceed) program in July of 2002. This program innovatively
addresses the needs of Oakland residents, 3000 of whom
are current parolees. The Oakland Housing Authority works
in partnership with the Alameda County Sheriff to identify
women who have been released from Santa Rita County Jail
and assist them in reuniting with their children. Screening
procedures and criteria separate from those ordinarily em-
ployed by the Housing Authority are used to identify MOMS
participants. The women who participate in the MOMS
program are housed in a special unit and provided with in-
tensive social services for one year. Women are paired with
the same case managers with whom they worked while
incarcerated, and they receive individual and group counsel-
ing, self-sufficiency activities, basic parenting classes, and
vocational and educational assistance. If the families are
successful in the program, they move to permanent public
housing. Lee Ann Farner, the Trainings and Grants Manager
at the Oakland Housing Authority, describes the program

as "a success,” and reports that “so far we've noticed a
remarkable difference...we have had no issues with drugs,

alcohol, loud noise, unruly children, any of that stuff.”"”

The New York State Office of Mental Health is developing
an initiative to offer 800 units of new supportive housing
to a target population that includes individuals released
from prison or jail or individuals under the supervision of
the Brooklyn Mental Health Court who have a serious and

persistent mental illness.
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Without a place to live, it is difficult for a person to hold down
a job, be a responsible parent, and otherwise be a productive
member of society. People with criminal records are no different
than others in their need for safe and affordable housing, though
the stigma of an arrest or conviction can make it difficult, if not
impossible, for them to secure a home. While the burden of
housing people with criminal records should not fall solely upon
PHAs, public and Section 8 housing should be among the vari-

ous options available to help people create a safer society.

15
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