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“Certificates of Rehabilitation”

To Remove Occupational Bars Arising from a Conviction Record
Statement of the Issue

More than 600,000 individuals are released from state and federal prisons every year.
  Nearly two-thirds of these released prisoners will be rearrested within three years of their release.
  Most experts, academics, and practitioners, and individuals with criminal records believe that employment is a key component to the successful reintegration of people with criminal records, and thus critical to reducing recidivism and promoting public safety.
  In the absence of employment, an individual with a criminal record is much more likely to commit another crime.

By providing a way for qualified people with criminal records to demonstrate rehabilitation and lift statutory bars to jobs or licenses that result from a conviction history, certificates of rehabilitation are an essential resource states can offer to support their employment and thus promote public safety.  Despite the existence of federal guidelines prohibiting employment discrimination against people with criminal records
, practical and legal barriers make it very difficult for individuals with criminal records to get and remain employed.  Currently, six states have statutes offering certificates of rehabilitation or other similar means of removing occupational bars arising from a criminal record.

Background
There are a growing number of occupations closed to people with criminal records.  In many instances, these laws require the automatic disqualification of people with felony or misdemeanor convictions without any opportunity to the applicant for the license or job to present evidence showing that he or she has the pertinent qualifications and skills necessary to do the job.
Occupational licensing and employment laws regulate professional, as well as unskilled and semi-skilled occupations.  Examples of regulated occupations include ambulance drivers, billiard room employees, nurses, embalmers, septic tank cleaners, real estate professionals, accountants, contractors, and sellers of alcoholic beverages.
  
The statutory requirements for obtaining occupational licenses vary among the states and according to the type of license.  Generally, however, occupational licensing statutes consist of two components: competency and character.  Although individuals with criminal records may be able to fulfill the competency requirement through training, experience, or education, the character component creates a more difficult obstacle.  Under many licensing laws, the possession of a felony conviction represents an automatic disqualification.
  In other instances, the possession of a felony conviction is evidence of the lack of a good moral character.
  In still other instances, the possession of a felony conviction is an important consideration only if the conviction involves moral turpitude or relates somehow to the particular activity being licensed.

One study of the prevalence and impact of offender employment restrictions disclosed 1,948 separate statutory provisions that affect the licensing of persons with an arrest or conviction record.
  For example, 46 states had statutory restrictions impacting the licensing of ex-felons as barbers, 26 jurisdictions had statutory restrictions impacting the licensing of ex-felons as beauticians, and 10 states had statutory restrictions impacting the licensing of ex-felons as hearing aid dealers. 
  Similarly, 24 jurisdictions denied a practical nurse license to anyone convicted of a felony.
  The restrictions and outright denials are based on the applicant’s past criminal convictions.  In the 30 years since the study was conducted, a greater number of occupations have become closed to people with criminal records.  These include the few vocational education and inmate labor programs correctional facilities offer to prisoners, such as barbering and cosmetology.  In light of September 11th, this trend has extended not only to new job applicants, but also to existing employees.
The Value of Certificates of Rehabilitation

Six states have enacted legislation to offer certificates of rehabilitation or other means for the restoration of rights to remove occupational bars resulting from having a conviction.
  In many states, without certificates of rehabilitation, people with criminal records would be blocked from numerous occupations solely because of their criminal history, no matter how old their conviction record or how qualified they are for the job or license.
There are a number of important benefits certificates of rehabilitation can provide:

· Employers retain their discretion to individually assess every applicant and do not have to forego to opportunity to hire qualified employees because of federal, state, and local laws and regulations that mandate categorical exclusions based on a criminal record.

· Individuals with criminal records who have completed relevant job training and education programs remain otherwise eligible for jobs.

· Criminal records remain accessible to law enforcement and other criminal justice entities.

· They can offer a presumption of rehabilitation for job applicants and shift the burden to the employer and licensing agency to demonstrate that the individual is not suitable for the job or license sought.

· In some instances, they provide clear guidance to occupational licensing agencies or employers for considering an applicant’s suitability for a particular license or job.   For example, states like New York and Illinois have enumerated in law the factors employers must consider when evaluating a job applicant with a criminal history.  These factors include:  

(1) the public policy to encourage the employment of people with criminal records;

(2) the specific duties of the job;

(3) the bearing, if any, the criminal offense or offenses will have on the applicant’s fitness to perform such duties;

(4) the time elapsed since the conviction;

(5) the age of the job applicant at the time of the offense;

(6) the seriousness of the offense or offenses;

(7) any information in regard to the applicant’s rehabilitation and good conduct; and

(8) the safety and welfare of specific individual or the general public.

National Context and Analysis of State Laws

Six states currently offer certificates of rehabilitation or other similar means (e.g., restoration of civil rights) to remove occupational bars.  These states are:  (1) Arizona,
 (2) California,
 (3) Nevada,
 (4) New Jersey,
 (5) New York,
 and most recently (6) Illinois.
  The various forms of certificates offered by each state differ in their levels of protection, eligibility criteria, and procedures.

· Arizona:  For first time offenders who have not previously been convicted of any other felony, civil rights that were lost or suspended, including occupational bars, are automatically restored if the offender completes all of the sentencing terms: probation, imprisonment, and/or payment of fine or restitution.
  For offenders with two or more felonies, civil rights are restored only by application to the judge who discharges the offender at the end of the probation period or the judge by whom the offender was sentenced.

· California:  A certificate of rehabilitation may be obtained that declares that an individual convicted of a felony is rehabilitated and may relieve an individual from registering as a sex offender.
  Offender can apply for certificate after completing prison sentence or being released on parole.  In addition, offender must reside in California for three years and must not have been since imprisoned and must live an “honest and upright life,” conduct himself or herself with “sobriety and industry” and must “exhibit a good moral character and shall conform to and obey the laws of the land.”
  Both a certificate and a pardon generally only restore civil liberties.
  In addition, while a certificate alone cannot remove occupational bars, it is a prerequisite to obtaining a pardon, which may relieve such a bar.

· Illinois:  Certificates of Relief from Disabilities can be issued by the Prison Review Board or by a court to anyone convicted of a nonviolent crime or an offense, but not more than one felony, to restore the right to apply for fifteen specific occupational fields that have automatic disqualification based on previous conviction record without denial by reason of  “lack of good moral character” on the basis of having a previous conviction record.  In addition, the statute requires the occupational licensing agencies to consider eight factors when determining if there is a direct relationship between the previous conviction and the license being sought or if issuing the license would pose an unreasonable risk to people and property.
· Nevada:  An offender may apply for restoration of civil rights once the offender has served his sentence and been released from prison.
  In addition, an individual may apply for restoration of civil rights six months after being granted an honorable discharge from probation or parole.
  Also, an offender may apply for a pardon, which may or may not include restoration of civil rights.
  A pardon does not lift occupational bars.

· New Jersey:  The Parole Board may grant certificate to a former offender as a presumption of rehabilitation which could potentially preclude licensing agencies from disqualifying or discriminating against an applicant based upon a criminal conviction if it finds that doing so in not incompatible with the welfare of society.
  To be eligible, the Parole Board must have previously paroled the offender and two years must have elapsed since any similar application was denied.

· New York:  Certificates of rehabilitation take two forms:  certificates of relief from disabilities (“CRDs”) and certificates of good conduct (“CGCs”).
  Both forms lift occupational bars.
   
· CRDs are available to individuals with any number of misdemeanor convictions but no more than one felony conviction.
  Separate CRDs are necessary for each conviction.
  Temporary CRDs may be granted while an individual is on probation or parole, and at completion of the sentence it becomes permanent unless revoked. The sentencing court or the Board of Parole has the authority to grant CRDs.
  Since the statute’s inception, approximately 99,070 CRDs have been granted.

· CGCs are available to individuals with two or more felony convictions and any number of misdemeanor convictions.
  Availability of CGC varies depending on the severity of the offense.
  One CGC will cover an individual’s entire criminal history.
  Since the statute’s inception, approximately 1,826 CGCs have been granted by the Board of Parole.

Model Legislation

Given how important a role employment plays in reducing recidivism and facilitating the successful reintegration of an individual with a criminal record, more states should adopt legislation to promote employment and protect people with criminal records from unfair discrimination.  The goal of legislation should be to remove occupational bars that categorically ban qualified people with criminal records without providing for the full consideration of evidence of rehabilitation or potential risk.  Legislation should include the following provisions:

· Provide for certificates of rehabilitation along with factors that require employers to consider evidence of rehabilitation while determining potential threat or risk to the public if hired.

· Require all public and private employers, as well as occupational licensing agencies to make individualized determinations about a person’s specific qualifications, including the relevance of a criminal record.

· Make distinctions in the eligibility requirements for individuals with differing types of criminal history.  The less serious the criminal record, the less onerous the process should be for obtaining a certificate, including minimizing the time periods that an individual must wait before being eligible to apply for a certificate of rehabilitation.

· Provide for a forum to appeal the denial of a certificate, including requiring the agency issuing certificates to provide a written notice of denial to the applicant.
· Require the state repository of criminal records to include the existence of a certificate of rehabilitation on a person’s official state criminal record report and issue a written explanation that accompanies the report indicating the effect and eligibility requirements of a certificate of rehabilitation;

· Require that the individual receive an explanation of denial from the licensing agency or employer if applicant has a certificate of rehabilitation;

· Establish clear criteria for issuance of certificates, including application requirements (letters of reference, proof of current and past employment or participation in social services programs, including drug treatment, community service, education, vocational training, present residence and people living in residence, military participation, marital status, licenses);

· Establish uniform statewide application procedures and policies; and

· Mandate record keeping among the agencies granting certificates, including keeping track of the number of applications, number of denials, and number of issuances of certificates of rehabilitation by the relevant agency, and licensing agencies granting licenses to maintain records of those applicants with criminal records who have certificates of rehabilitation who have applied for licenses and those who have been denied licenses.

Certificates of rehabilitation can play a significant role in a person’s efforts to become a productive member of the community through the attainment of viable employment.  In so doing, they also serve as an important tool in increasing public safety and improving our communities.
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