SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY: ______ TERM IAS PART __

--------------------------------------------------------------------x

________________________,                                       






Plaintiff         

MEMORANDUM OF LAW









IN OPPOSITION TO UNSEALING

                                    -against-                                    

                                          




Index No.

________________________,

Defendant

--------------------------------------------------------------------x


This Memorandum is in opposition to the District Attorney’s motion to unseal the law enforcement records that pertain to a civil eviction action.  It is based upon the facts recited in _____________________.  

POINT 1:  IN ITS ROLE AS A CIVIL LITIGANT, RATHER THAN “A LAW ENFORCEMENT AGENCY” CONDUCTING AN INVESTIGATION, THE DISTRICT ATTORNEY IS INELIGIBLE TO MAKE AN UNSEALING APPLICATION UNDER CPL § 160.50(d)(ii).


The District Attorney is a civil litigant who seeks judicial authorization to utilize the records of an arrest that were sealed as a result of a dismissed prosecution.  The only statutory basis for this application rests upon their status as a “law enforcement agency.”  CPL § 160.50(1)(d)(ii).  However, the District Attorney is engaged in a lawsuit, not a law enforcement investigation.  In its present capacity, the District Attorney lacks standing to apply for unsealing as a “law enforcement agency” under CPL § 160.50(d)(ii).


Upon termination of a criminal action in favor of the accused, CPL § 160.50 automatically bars the use of sealed law enforcement records by “any public or private agency.” Only the district attorney is authorized to oppose a sealing order at sentencing.  Once a sealing order has been issued, CPL § 160.50 provides for unsealing upon the defendant’s request, and for motions to unseal by a prosecutor, a “law enforcement agency,” a gun licensing agency, the State Division of Parole, and a local probation department, under circumstances that are “narrowly defined.”  Matter of Joseph M. v. N.Y.C. Board of Education, 82 N.Y.2d 128 (1993); Matter of Hynes v. Karassik, 47 N.Y.2d 659, 663 (1979). 

 
 Subsection (d)(ii) of CPL § 160.50(1) authorizes a “law enforcement agency” to make an “ex parte motion in any superior court, if such agency demonstrates to the satisfaction of the court that justice requires that such records be made available to it.” 


The ex parte provision has been uniformly interpreted to permit unsealing applications only for purposes of law enforcement investigation, and not for civil or administrative proceedings – even proceedings that strongly implicate public safety.  This subsection has been held inapplicable to drug eviction proceedings, as well as to disciplinary actions against police, attorneys, doctors, and teachers.  With all due regard to its value in promoting public safety, the District Attorney’s narcotics eviction program is in no sense a law enforcement investigation.   



In an identical case, an eviction action based on a narcotics offense brought pursuant to RPAPL § 711(5), the court held that “C.P.L. 160.50(1)(d)(ii) applies only when the criminal justice or government agency is seeking to unseal records for use in a criminal investigation.”  People v. Canales, 174 Misc. 2d 387 (Sup. Ct. Bronx 1997).  The court reasoned: “The statute’s language permitting an ex parte application strongly suggests that the legislature was concerned about protecting the confidentiality of criminal investigations.  The need for an ex parte motion is not the same when the records are being used in a civil proceeding.”  People v. Canales, 174 Misc. 2d at 390.  The court held that the “fact that the eviction may be based on acts which would constitute a crime does not transform the housing court proceeding into a criminal case,” id., and vacated its ex parte unsealing order and directed that the records be resealed, see id. at 392.  See also Property Clerk v. Bonilla, NYLJ 20, col. 1 (Sup. Ct. New York Co. Nov. 25, 2002) (refusing to unseal DWI arrest records for a civil forfeiture action, and dismissing complaint for lack of evidence in absence of the records).


Subsection (d)(ii) was construed the same way in connection with an N.Y.P.D. disciplinary proceeding, surely a core law enforcement function.  See Application of Police Commissioner of the City of New York, 131 Misc. 2d 695 (Sup. Ct. N.Y. Co. 1986).  The court held that the

provision for an ex parte motion by law enforcement agencies lends weight to defendant’s argument that “law enforcement agency” was intended by the legislature to have a restricted meaning.  If “law enforcement agency” under CPL § 160.50(1)(d)(ii) conferred standing on the police to move for unsealing while acting in all capacities, those portions of CPL § 160.50(1)(d) which give the police access to sealed records for specific purposes would be superfluous.  Such an intent should not be imputed to the legislature.

Application of Police Commissioner of the City of New York, 131 Misc. 2d at 699. 


 CPL § 160.50(1)(d)(ii) has been similarly construed in Matter of Hynes v. Karassik, 47 N.Y.2d at 665 (holding that Judicial Grievance Committee not engaged in “law enforcement” when it sought sealed records for use in attorney discipline); In re N.Y. State Police v. Charles Q., 192 A.D.2d 142 (3d Dep’t 1993), aff’d sub nom. Charles Q. v. Constantine, 85 N.Y.2d 571 (holding that state police not acting as “law enforcement agency” when records sought for police disciplinary hearing); Matter of Blount, 116 Misc. 2d 975 (Sup. Ct. N.Y. Co. 1982) (holding that prosecutor not entitled to law enforcement exception to make ex parte motion to unseal records for purpose of perfecting an appeal).  


On the other hand, unsealing has been granted to a law enforcement agency under this subsection where the purpose was to enable the agency to undertake a further investigation.  For instance, in Matter of New York State Temporary Commission of Investigation, 155 Misc. 2d 822 (Sup. Ct. Westchester 1992), the T.S.C.I. was given access to the sealed records of an unsuccessful homicide prosecution to investigate “the competency of local police investigation.” However, the court explicitly held that it would have denied the local police department access to the same records, but for the fact that the defendant had waived record confidentiality by commencing a lawsuit against them.  See Matter of New York State Temporary Commission of Investigation, 155 Misc. 2d at 825.


The District Attorney is not investigating or re-investigating defendant’s arrest.  Rather, the Narcotics Eviction Unit, as attorney for the District Attorney, is seeking to avoid the effects of a sealing order that would otherwise prevent it from pursuing eviction of the defendant from her home.  The unsealing of their own law enforcement records for this purpose would be an unprecedented abuse of subsection (d)(2).

POINT 2:  THE JUDGE PRESIDING OVER A CIVIL EVICTION ACTION HAS NO INHERENT OR EXTRA-STATUTORY AUTHORITY TO UNSEAL THE RECORDS OF A CRIMINAL PROCEEDING.  ONLY A JUSTICE OF THE COURT THAT SEALED THE RECORDS HAS AUTHORITY TO UNSEAL “ITS OWN COURT RECORDS INSOFAR AS THEY PERTAIN TO THE BUSINESS OF THE COURT”


Alternatively, the District Attorney urges this court to exercise its “inherent” common-law authority to unseal case records: Criminal Court case records presided over and sealed at the direction of another court.  However, the cases that posit an inherent authority to unseal records refer strictly to a court’s control over of its own records to carry out its own judicial business.  It does not extend to unsealing the records of another court to enable a civil litigant to maintain a lawsuit.


The concept of inherent or extra-statutory unsealing authority originated in Matter of Hynes v. Karassik, 47 N.Y.2d 659 (1979), an attorney disciplinary proceeding, and was elaborated in Matter of Dondi, 63 N.Y.2d 331 (1984), another attorney disciplinary proceeding.  As the Court of Appeals explained in Karassik, “The power grows out of that measure of discretionary authority courts enjoy with respect to their own records insofar as they pertain to the business of the court and when essential to the proper administration of justice.”  Karassik, 47 N.Y.2d 654 (emphasis supplied).  As a later court explained, “In Dondi, the Court of Appeals held that the Appellate Division, by virtue of its authority to oversee attorney discipline, had the power to unseal court records if they were necessary to a disciplinary proceeding begun by the grievance committee.  The Dondi decision does not mean that the trial court may, simply by relying on a claim of inherent authority, unseal records.”   People v. Canales, 174 Misc. 2d at 390.


The Court of Appeals recently clarified and limited the doctrine of inherent authority in Matter of Joseph M. v. New York City Board of Education, 82 N.Y.2d 128, 134 (1993).  The Court in Joseph M. held that the Supreme Court did not have “inherent authority” to unseal records for use by the Board of Education in a teacher disciplinary case involving a suspected drug abuser.  The Court declared:

… Dondi and Karassik do not support the Board’s argument.  In Dondi, we based our conclusion that the Appellate Division had inherent power to obtain sealed records pertaining to attorneys on Judiciary Law § 90(2).  This section specifically vests the Appellate Division with the responsibility for overseeing and disciplining attorneys.  But the Appellate Division has been granted no comparable power as to teachers who are subject to disciplinary hearings not by the court system but by the Boards of Education under the Education Law (see, e.g., Education Law §§ 2590-j, 3020-a).

82 N.Y.2d at 133.

In its treatment of Joseph M., the commentary on CPL § 160.50 doubts that there is any extra-statutory unsealing authority outside the unique context of “overseeing and disciplining attorneys”:    

The Court of Appeals has clarified its dictum regarding a court’s inherent authority to unseal its own records….  Matter of Joseph M. v. New York City Board of Education, 82 NY2d 128 (1993).  The Court cabined opportunity for growth of the “inherent authority” doctrine by limiting it to one case where it had been directly applied (The Appellate Division’s responsibility for discipline of attorneys).  Absent this somewhat unique exception, courts are bound by the specific narrowly defined unsealing authorization set forth in [CPL 160.50(1)(d)].  

Preiser, McKinney’s 2000 Supplemental Practice Commentary to CPL § 160.50 (vol 11A, p.254).


The District Attorney’s notion of “inherent authority” disregards Joseph M., and fastens upon a dictum recited in Matter of New York State Police v. Charles Q., 192 A.D.2d 142 (3d Dept. 1993), aff’d. sub nom. Matter of Charles Q. v. Constantine, 85 N.Y.2d 571 (1995).  The police in Charles Q. unsuccessfully applied to Criminal Term for the records of a police officer who had been acquitted by that court of committing rape in the course of his employment.  Citing Dondi and Karrasik, the Third Department in Charles Q. opined that Criminal Term had inherent authority to unseal its own records “in aid of a departmental disciplinary proceeding,” even though the police department was not acting as a “law enforcement agency.”  192 A.D.2d 144.  


The Court of Appeals did not address the Third Department’s discourse on “inherent authority,” which was dictum - not essential to the decision not to unseal.  Moreover Joseph M. expressly confines a court’s inherent unsealing authority to the discharge of its own administrative responsibilities.

POINT 3:  THIS ARREST DOES NOT PRESENT THE “RARE” AND “UNUSUAL CIRCUMSTANCES” UNDER WHICH AN UNSEALING APPLICATION SHOULD BE GRANTED.


Even if the District Attorney could move to unseal before this court for the reason given, they do not and cannot make the requisite, case-specific factual showing.  The unsealing authority “should be exercised rarely and only in extraordinary circumstances.”  Karassik, 47 N.Y.2d at 664.  Notably, such discretionary power may not be invoked in the absence of a “compelling demonstration, by affirmation, that without an unsealing of criminal records, the ends of protecting the public through investigation and possible discipline ... cannot be accomplished.”  Dondi, 63 N.Y.2d at 338.  This criterion was not satisfied in the case of a suspected child-rapist in Charles Q., 85 N.Y.2d 571, nor was it satisfied in the case of teacher and suspected drug user Joseph M., 82 N.Y.2d at 134.  It is assuredly not satisfied in this case either.


The criminal cases affected by the sealing provision are by definition failed prosecutions: acquittals, dismissals, or pleas to non-criminal offenses (violations or infractions).  Courts should not routinely enable and facilitate civil eviction actions by freely issuing unsealing orders.  The District Attorney urges this court to do just that, based on a broad and somewhat overblown public safety rationale.  The Court of Appeals, however, made clear in Joseph M. that

… finding such an “inherent power” basis for an unsealing order here would subvert the plan intendment of the statutory scheme – to establish, in unequivocal mandatory language, a general proscription against releasing sealed records and materials, subject only to a few narrow exceptions.  If there is to be an exception to the general rule proscribing the release of sealed records – upon a showing of “extraordinary circumstances” of the type alleged here – it should be created by the Legislature, not by the courts.

82 N.Y.2d at 134 (emphasis in original, internal citations omitted).


If the sealing statute has any force at all, unsealing should be denied in a drug case that has been dismissed in Criminal Court.  The dregs of the criminal docket should not be repackaged or recycled as civil actions.

The unsealing motion should be denied.

DATED: ______________
















J. McGregor Smyth, Jr.








The Bronx Defenders








860 Courtlandt Ave.








Bronx, New York  10451








(718) 838-7885

� For LSNY training:  Special thanks to Steve Wasserman in the Special Litigation Unit, Criminal Defense Division, Legal Aid Society, for providing the basis for this motion.


Note: You can make the same arguments against unsealing under CPL § 160.55 for violations and infractions.  Also, an application to unseal can only be made in a superior court – Housing Court and Criminal Court judges do not have the authority to unseal.
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