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In the Matter of the Appeal of

TH DECI SI ON
. AFTER
FAI R
HEARI NG
froma determ nation by the Nassau County
Depart ment of Social Services

JURI SDI CTI ON

Pursuant to Section 22 of the New York State Social Services Law
(hereinafter Social Services Law) and Part 358 of Title 18 NYCRR
(hereinafter Regul ations), a fair hearing was held on Cctober 3, 2002, in
Nassau County, before Irene Biggs, Admi nistrative Law Judge. The foll ow ng
persons appeared at the hearing:

For the Appell ant

T H, Appell ant
Herbert Harris, Esq., Representative

For the Social Services Agency

Sue Swenson, Fair Hearing Representative

| SSUE

Was the determ nation of the Agency that the Appellant is ineligible for
Publ i ¢ Assi stance, Medical Assistance and Food Stanp benefits because such
i ndividual is fleeing to avoid prosecution, custody or confinement after
conviction or who is violating a condition of probation or parole correct?

FACT FI NDI NG

An opportunity to be heard having been afforded to all interested parties
and evi dence having been taken and due deli beration having been had, it is
hereby found that:

1. The Appel |l ant has been in receipt of Public Assistance, Medica
Assi stance and Food Stanp benefits.

2. By NCI C Match Al bany Regi on May 2002, the Agency was advised that an
out standi ng warrant was out in the name of the Appellant from C County
District Attorney, Las Vegas, Nevada. The NCIC Match also indicated that the
warrant was | ast validated on Decenber 9, 1998, that cash bail was
paid and that an extradition order good in adjoining states was in effect.

3. The Agency contacted the C County District Attorney's office and
verified that the warrant was active and was for a felony offense.



4. By notice dated August 19, 2002, the Agency determ ned that the
Appel l ant was ineligible for Public Assistance, Medical Assistance and Food
St anp benefits because such individual was found by the Agency to be fl eeing
to avoid prosecution, custody or confinenent after conviction or who is
violating a condition of probation or parole.

5. On August 21, 2002, the Appellant requested this fair hearing.

APPLI CABLE LAW

Regul ations at 18 NYCRR 351.2(k)(3) provides that an individual wll be
ineligible for Public Assistance if he or she is fleeing to avoid prosecution
or custody or conviction under the laws of the place fromwhich the
i ndividual flees for a crime or attenpt to commit a crinme which is a felony
under the |aws of the place fromwhich the individual flees, or which, in the
case of the state of New Jersey, is a high m sdenmeanor under the | aws of such
state. In addition, an individual will be ineligible for Public Assistance
if he or she is violating a condition of probation or parole inmposed under
federal or state law. The Agency nust consider a person to be violating a
condition of probation or parole only if he or she is currently an absconder
from probation or parole supervision and a warrant alleging such a violation
i s outstanding; or the person has been found by judicial determ nation to
have vi ol ated probation or by adm nistrative adjudication by the division of
parole to have violated parole. Such person nmust be considered to be
violating a condition of probation or parole only until he or she is restored
to probation or parole supervision or released fromcustody, or until the
expiration of the person's meximum period of inprisonnent or supervision
whi chever occurs first. A person considered to be violating a condition of
probati on or parole includes a person who is violating a condition of
probati on or parole inposed under federal [aw. For purposes of this
par agr aph, probation or parole includes conditional release, wherever
appl i cabl e.

Regul ati ons at 18 NYCRR 387.1(w)(4) provide that an individual is
ineligible to participate in the Food Stanp Program as a nenber of any
househol d for any period during which the individual is fleeing to avoid
prosecution, or custody or confinenent after conviction, under the |aw of the
pl ace from which the individual is fleeing, for a crinme, or attenpt to conmt
a crime, that is a felony under the law of the place fromwhich the
individual is fleeing or that, in the case of the state of New Jersey, is a
hi gh m sdenmeanor under the | aw of New Jersey. |In addition, an individual is
ineligible to receive Food Stanp benefits if such individual is violating a
condition of probation or parole inposed under a Federal or State |aw

There is no provision of law requiring that Medical Assistance be
di scontinued for an individual who is fleeing to avoid prosecution, custody
or confinement after conviction or who is violating a condition of probation
or parole. Admnistrative Directive 97 ADM 23 Section V-D- 2-c.

Admi nistrative Directive 97 ADM 23 sets forth Departnent policy
pertaining to the ineligibility of persons fleeing to avoid prosecution or
custody or conviction for a felony as foll ows:

M CRI M NAL MATCHES

1. Program I nplications
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This Department and the Division of Criminal Justice Services (DCJS) have
entered into an agreement to cooperate in the sharing of information in order
to i nplenent federal requirements for the ineligibility for PA and FS
benefits of crimnals who are fleeing to avoid prosecution, custody or
confinenent after conviction. This directive also presents recomendati ons
for procedures for SSDs notification of |local |aw enforcenent agenci es when
an applicant or recipient of PAor FSis mtched with the DCIS file.

The New York State |egislation extends the penalties mandated for FA to
all public assistance prograns in the State. The follow ng categories of
i ndi viduals now ineligible for public assistance (FA and SNA) in New York
State include fugitive fel ons.

2. Requi red Action

a. Section 136 of the Social Services Law authorizes SSDs to provide
to |l aw enforcenent officials the addresses of fugitive felons, parole and
probation violators. It was anended by the Welfare Reform Act of 1997 to

al so aut horize the provision of addresses of persons that have information
that is necessary for a | aw enforcenent officer to conduct his or her duties.

b. Under the agreenent between DSS and DCJS, when a positive match is
made between a WMS individual and a DCJS individual, the SSD will report the
i ndividual's address to | aw enforcenent officials. |In addition, the SSD nust

al so take action to deny the applicant or close the recipient's case if the
i ndividual's crimnal status makes himor her ineligible. SSDs should
therefore plan for controlling receipt of the match information and for
appropriate followup on the application or PA case.

c. It is recomrended that the SSD designhate the | oca
fraud/investigative unit (I1U) as the controlling unit for "hits" on the
DSS/ DCJS match. The 1U should receive the nonthly BICS match report and any
mat ches there or through the Recipient lIdentification and Client Hi story
(RICH), should be referred to the IU prior to any action of the application
or case. It will be the responsibility of the IUto evaluate the match
report and, if appropriate, to contact the local sheriff or State Police with
the report of the individual's whereabouts. This report should be made only
for individuals who are fleeing felons or probation or parole violators, not
for those convicted of fraud. The IU should establish a recommended
procedure fromthe local |aw enforcenent regarding the normal sequence of
referral - for exanple, sheriff first, then State Police, depending upon the
crime and/or |ocal |aw enforcenent arrangenents.

d. The investigation unit should obtain a tinely foll owup report
fromthe | aw enforcenent agency within 48 hours, or a reasonabl e equival ent
arranged with the | aw enforcenment unit. This report should establish whether
the individual had been taken into custody, had fled, or if the referral had
been found erroneous. It should also establish the basis for notification to
the individual of the PA or FS action to be taken. After obtaining a report
fromthe | aw enforcenent agency, the investigation unit should eval uate
whet her a notice can now be sent. Worker safety as well as successfu
conpletion of the | aw enforcenent action nust be given paranount inportance
in this decision and carefully coordinated.



DI SCUSSI ON

The Agency's representative stated that she contacted the responsible | aw
enforcenent agency and verified that the warrant is for a felony and that it
remai ns active. The Agency's representative stated that she was advi sed that
the warrant renmmined active. The Agency's representative stated that the
i nformati on contained on the NCIC Match indicates that bail was set and paid,
whi ch neans that the Appellant had been arrested.

The Appellant stated that he was in Las Vegas in 1998 and incurred sone
ganmbl i ng debts, but was not arrested and at that tine he | eft Nevada he was
not aware of any warrant out for his arrest. The Appellant testified that he
|l eft Las Vegas that sane year. The Appellant maintai ned that he only | earned
of the warrant recently, in or about July 2002, when he was stopped by a
police officer on an unrelated traffic matter. The Appellant stated that the
police officer advised himthat if he went west of the M ssissippi River, he
could face extradition to Nevada for an outstandi ng warrant.

The Appellant's representative argued that as the Appellant was not
arrested in 1998, did not know of the warrant in 1998, and did not |eave
Nevada to flee said warrant or prosecution, the Agency cannot discontinue his
Publ i c Assistance or Food Stanp benefits on the ground that he is a fleeing
felon without evidence to rebut the Appellant’'s testinony.

The Appellant's attorney al so nmaintained that in accordance with Decision
After Fair Hearing #3561826L, the Agency is required to clarify the
Appellant's fleeing felon status and contended that the Agency did not nake
such an investigation. The Appellant's attorney further argued that the
notice of intent cannot be affirnmed based on the Agency's failure to conply
with the procedures set forth in 97 ADM 23.

Based on the Agency's representative's testinony, the Agency did obtain a
verbal followup report regarding the Appellant's warrant. The foll ow up
report referred to in 97 ADM 23 concerni ng whet her an individual had been
taken into custody, had fled, or if the referral had been found erroneous,
does not relate to if the Appellant was originally taken into custody or
fled, but, rather, what is the outconme of the Agency's current contact with
the | aw enforcenment agency regarding the warrant and the person's
wher eabouts. The Agency's representative's testinmony was credi bl e regarding
her contact with the appropriate | aw enforcenent agency and her verification
that the warrant was still active.

Regardi ng the Appellant's representative's reliance on Decision After
Fair Hearing #3561826, said decision is an incorrect interpretation of the
controlling Regul ati ons and Agency policy. The intent of the Regulation is
not to put the burden on the Agency to research warrants. It is enough for
the Agency to be advised of the existence of an outstanding warrant.

The Agency's evidence was sufficient to establish that the fel ony warrant
existed at the time of the Agency's August 19, 2002, notice of intent. The
Appel lant's claimthat he did not know of the issuance of the warrant is not
controlling and does not rebut the Agency's evidence establishing that there
is currently an active felony warrant out for his arrest. It is also noted
that the Appellant's nmere testinony that he was not arrested and did not flee
Las Vegas without any supporting docunmentation does not rebut the Agency's
evi dence that references the existence of a bail paynment. The Agency's
determi nation to discontinue the Appellant's Public Assistance and Food Stanp
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benefits is correct and must be affirmed.

There is no provision of law requiring that Medical Assistance be
di scontinued for an individual who is fleeing to avoid prosecution, custody
or confinenent after conviction or who is violating a condition of probation
or parole. Accordingly, the Agency's determ nation to discontinue the
Appel l ant's Medi cal Assistance is reversed.

DECI SI ON AND ORDER

The Agency's deternination that the Appellant is ineligible for Public
Assi stance and Food Stanp benefits is correct.

The Agency's determ nation that the Appellant's is ineligible for Medica
Assi stance is not correct and is reversed.

1. The Agency is directed to continue the Appellant's Medica
Assi stance benefits.

Shoul d the Agency need additional information fromthe Appellant in order
to conply with the above directives, it is directed to notify the Appell ant
promptly in witing as to what documentation is needed. |If such information
is required, the Appellant must provide it to the Agency pronptly to
facilitate such conpliance.

As required by 18 NYCRR 358-6.4, the Agency nust conply immediately with
the directives set forth above.

DATED: Al bany, New York
Novenmber 19, 2002

NEW YORK STATE OFFI CE OF
TEMPORARY AND DI SABI LI TY ASSI STANCE

By

Commi ssi oner' s Desi ghee



