April 19, 2004

Joe Attorney

Executive Vice President, General Counsel

Attn: Associate Attorney

Company Corporation

XXX Company Rd.

City, ST XXXXX

Dear Mr. Attorney:

The Legal Action Center is a non-profit, public interest law firm that performs policy and legal work to promote fair employment practices toward qualified job applicants who have criminal histories followed by a record of rehabilitation.  The Center recently learned about an advertisement Company placed in Careerbuilder.com, which expressly stated as an employment qualification:  “No felony convictions.” (See Exhibit 1.)  Such a blanket exclusion flatly violates New York State and federal law.  To avert the possibility of litigation, we urge Company to rescind the policy and change its advertisements immediately.  

Both Article 23-A of the New York State Correction Law and Section 296 of the New York State Executive Law (Human Rights Law) prohibit private and public employers from maintaining blanket policies of not hiring individuals simply because they have a conviction record.  (Copies of the Correction Law §§ 750-755, and Executive Law 

§ 296(15) are attached as Exhibits 2 and 3 respectively.)  Under these laws, employers must consider each person who applies for a job individually and may deny a former offender employment only if (1) his/her past conviction(s) are directly related to his/her ability to perform the specific job sought, or (2) because of his/her conviction history, that individual poses an unreasonable risk to the public or to property.  

The Correction Law enumerates at least six factors that employers must consider when making hiring decisions based on criminal convictions.  These factors include (1) New York State’s public policy of encouraging hiring of people with criminal records, (2) the relationship between the specific crime underlying the conviction and the job duties, (3) the length of time elapsed since the conviction and the person’s age at the time of the conviction, (4) the seriousness of the record as a whole, (5) the employer’s legitimate interest in protecting property, employees and the public, and (6) any evidence of rehabilitation.  (N.Y. Correct. Law § 753; Exhibit 2)  The Correction Law also requires employers to consider a Certificate of Relief from Disabilities or Certificate of Good Conduct, which are issued by the New York State Board of Parole and New York State courts, and which create a presumption of rehabilitation with respect to the specific offense(s) listed therein.  Id.

Blanket policies, such as the one Company displayed in its ad, also constitute illegal race-based discrimination in violation of  Title VII of the Civil Rights Act of 1964.  The federal Equal Employment Opportunity Commission (“EEOC”), which enforces Title VII, has determined that exclusion on the basis of arrest and conviction records is illegal  because of its disproportionate impact on racial minorities, whom statistical evidence shows, are arrested and convicted at a significantly higher rate than their representation in the population.  Equal Employment Opportunity Comm’n, Notice No. N-915, Policy Statement on the Issue of Conviction Records under Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. §§ et seq. (1982), at 1 (Feb. 4, 1987).

Under the EEOC’s interpretation, employers may avoid Title VII liability for criminal record-based job denials only if they demonstrate “business necessity” by establishing  that they considered the following three factors:  (1) the nature and gravity of the offense; (2) the time elapsed since the conviction or completion of sentence; (3) the nature of the job sought.  Id.  To the extent Company imposes its “no felony convictions” rule on employment positions in other states, it should be mindful of this Title VII violation as well as the potential violation of other state laws similar to those in New York.

We are enclosing a publication that the Center co-authored with The Welfare to Work Partnership and the Urban Institute, entitled Smart Solutions – Individuals with Criminal Histories:  A Potential Untapped Resource.  It addresses frequently asked questions by employers about the hiring of people with conviction records.  

Thank you for taking the time to address this issue.  If you have any further questions or concerns, please feel free to contact me.  Otherwise, we look forward to hearing what steps Company takes to bring its employment practices and policies into compliance with New York State and federal law.  

Very truly yours,

Sally Friedman

Senior Staff Attorney

Enc.

cc:


