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INTRODUCTION
This memo describes different mechanisms used in several states to provide individualized determinations where the law otherwise imposes an occupational restriction based on a prior criminal record.  Information for this memo was primarily derived by contacting members of a list-serve regarding criminal records and employment.  The information regarding certificates of rehabilitation is taken from a report by the National Hire Network

PENNSYLVANIA

Most occupational license statutes in PA allow appeals (with the notable exception of the nursing home law, which was struck down by the PA Supreme Court).  Hearings are held before Administrative Judges from the Bureau of Professional and Occupational Affairs.  The AJ then makes a recommendation to the state board in which the license is sought.  Lawyers at Community Legal Services suggested that one probably pays a fee to bring an appeal, although that may vary from occupation to occupation.

Since PA’s nursing home law was found unconstitutional, the PA legislature is now in the process of redrafting this legislation.  One of the major issues being considered is the creation of an appeal process for individuals who would otherwise be barred from working in nursing homes based on their criminal records.  

Under the Democratic version of the proposed bill, an individual who would otherwise be precluded from employment may apply to a newly-created State Board of Long-Term Care Employment Review for a “certificate of employment.”  The Board shall conduct hearings to determine whether the individual demonstrates rehabilitation or whether the offense is unrelated the individual’s suitability for employment.  The applicant has the burden of proof by a preponderance of the evidence.  Individuals applying for a certificate must pay a $25 fee.  Individuals who are denied a certificate can apply again after one year.

Under the Republican version of the proposed bill, individuals who would otherwise be subject to a ten-year ban, may appeal to the Bureau of Professional and Occupational Affairs for a certificate of employment provided that five years (not including any period of incarceration) have passed since the date of conviction.  The Bureau’s hearing officers shall conduct a hearing in accordance with the general administrative law provisions governing such hearings to determine if the individual demonstrates rehabilitation.  The applicant has the burden of proof by a preponderance of the evidence.  Applicants shall pay a fee sufficient to cover the costs of implementing the appeal procedure.

Individuals who are subject to a lifetime ban do not have the right to appeal.

MASSACHUSSETTS 

Health or human services programs that are operated or funded by the Massachussetts Office of Health and Human Services (HHS) must do criminal record background checks.  Under a 1996 directive, HHS barred many employees with criminal records from working for HHS agencies.  The courts found portions of this directive unconstitutional, and required HSS to adopt new regulations which would give individuals subject to a lifetime bar the opportunity to rebut the presumption of permanent dangerous.  

Under the new regulations, the procedure to be followed depends upon the type of disqualification at issue.   More serious crimes lead to a lifetime presumptive disqualification, while less serious crimes result in a discretionary disqualification.  (The regulations contain tables assigning individual crimes to particular categories.)  

If the individual is subject to a discretionary disqualification, the hiring authority must consider such factors at the age of the conviction, the age of the applicant at the time of the offense, the nature of the offense, the relationship of the offense to the proposed job, the number of past offenses, and the applicant’s rehabilitation.  If the provider decides to hire the applicant, the provider must document the process and notify HHS.  In some cases HHS may veto the provider’s decision.  Thus, it appears that under this scheme, consideration of an applicant’s record is largely up to the individual employer, and that there are no costs involved.

If the individual is subject to a lifetime presumptive disqualification, then there are two mechanisms through which an individual can be hired:  (1) the applicant’s criminal justice official (e.g. parole or probation officer) provides a statement that the applicant does not pose an unacceptable risk of harm; (2) the hiring authority obtains a report from a qualified mental health professional that the applicant does not pose an unacceptable risk of harm.  It appears that the hiring authority bears the cost of obtaining the report from the mental health professional.

According to attorneys at the Mass. Law Reform Institute, the procedures related to lifetime presumptive disqualifications are extremely cumbersome and do not provide a real opportunity for employees to appeal their disqualification.  Parole and probation officers are unwilling to make predictions about their former supervisees, and hiring authorities don’t want to go the trouble and expense of getting reports from mental health professionals. 

CALIFORNIA

California requires background checks for employees of community care facilities.  Any individual with a criminal record (except for minor traffic violations) must obtain an exemption from the Community Care Licensing Division, Caregiver Background Check Bureau (CBCB).  To request an exemption, the individual provides the CBCB with information about the job to be performed, a written personal statement, documentation about offense history, character references, and other similar information.  Individuals convicted of certain serious crimes, such as murder, rape, elder abuse, child abuse, or kidnapping, cannot obtain exemptions.  Exemption requests can be made either by the employer or by the employee.  There is an appeal process for individuals whose exemption requests are denied.  An attorney with Legal Services of Northern California told me that there is little or no cost to individuals who apply for exemptions, although if an appeal is required the individual may need to pay for preparation of the administrative record.  Waiver hearings are apparently run like formal court proceedings, which can be intimidating to unrepresented applicants.  California apparently was sued over several aspects of this process, and is the process of revising its regulations.  

STATES WITH CERTIFICATES OF REHABILITION 

A number of states offer certificates of rehabilitation which provide a way for qualified people with criminal records to demonstrate rehabilitation and lift statutory barriers to jobs or licenses that result from a conviction history.  Currently six states have certificates of rehabilitation:  Arizona, California, Nevada, New Jersey, New York, and Illinois.  Certificates of rehabilitation function to restore civil liberties, and in some cases to lift automatic occupational barriers.  States vary in precisely what rights are provided through a certificate of rehabilitation as well as in the entity authorized to grant such certificates (e.g. court, parole board, etc.).  

New York provides a good example.  Certificates of relief from disabilities are available to individuals with no more than one felony conviction, and can be granted by either the parole board or the court.  Certificates of good conduct are available to individuals with two or more felony convictions and are available through the parole board.  Both types of certificates lift statutory occupational barriers.

