SUPREME COURT OF THE STATE OF NEW YORKPRIVATE 

COUNTY OF NEW YORK

---------------------------------------X

In the Matter of the Application of    : 


          

CARMEN C,

                     Petitioner,       :
Index No. __________

            -against-                  :  











NOTICE OF

TINO HERNANDEZ, as Chairman of the     :
PETITION

New York City Housing Authority, and

THE NEW YORK CITY HOUSING AUTHORITY,   :










DATE PURCHASED______

                     Respondents.      :

For a Judgment Pursuant to Article 78  :

of the Civil Practice Law and Rules.

---------------------------------------X

     
PLEASE TAKE NOTICE THAT a hearing at which you must appear will be held in Supreme Court, State of New York, County of New York, at the Motion Support Office, Room 130, at 60 Centre Street, New York, New York, on the ______________, at ______ o'clock in the ____noon or as soon thereafter as counsel can be heard on the annexed petition of CARMEN C, verified on _________, which pray for a judgment pursuant to C.P.L.R. Article 78:

      (a) Annulling the determination of the Hearing Officer of the Respondent New York City Housing Authority; and declaring this determination to be arbitrary, capricious, an abuse of discretion.

     (b) Annulling the decision of the Board of the New York City Housing Authority insofar as it upheld the disposition of its Hearing Officer, who recommended ineligibility for Section 8 assistance on account of appellant’s ex-boyfriend’s criminal history.  This disposition was arbitrary, capricious, and based on a violation of the evidentiary rules governing informal hearings.

     (c) Directing the respondents to affirm appellant’s eligibility for Section 8 Housing.

     (d) For such other and further relief as may be deemed just and proper.

Pending the hearing and determination of this motion, it is

     ORDERED, that respondents, their employees, agents or anyone acting in concert with them are temporarily, preliminarily, and permanently enjoined from denying appellant’s eligibility for Section 8 Housing.

     ORDERED, that petitioner's attorney be served, at least five days before the hearing of this proceeding, a verified answer and copies of all materials contained in petitioner's tenant's folder and it is further

     ORDERED, that personal service of a copy of this notice and the papers upon which it is based upon respondent's attorneys on or before  


      , 2005 shall be sufficient service.











E N T E R,








            J.S.C.

TO:
JEFFREY SCHANBACK


General Counsel


New York City Housing Authority


250 Broadway, 9th floor


New York, New York, 10007


Tel. 212/776-5000

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK

---------------------------------------X

In the Matter of the Application of    : 


          

CARMEN C,

                     Petitioner,       :
Index No. __________

            -against-                  :  


TINO HERNANDEZ, as Chairman of the     :
PETITION

New York City Housing Authority, and

THE NEW YORK CITY HOUSING AUTHORITY,   :

                     Respondents.      :

For a Judgment Pursuant to Article 78  :

of the Civil Practice Law and Rules.

---------------------------------------X

     The Petition of CARMEN C respectfully alleges:







I.






PRELIMINARY STATEMENT

1.
Plaintiff brings this proceeding pursuant to Article 78 of the Civil Practice Law and Rules seeking to annul the respondents' determination to sustain the arbitrary and capricious original determination of appellant’s ineligibility for Section 8 housing.


II

JURISDICTION


2.
This court has jurisdiction over the claims brought pursuant to C.P.L.R. Article 78, under C.P.L.R. § 7804(b).  This court has jurisdiction over the claims for declaratory relief pursuant to C.P.L.R. § 3001.







III

VENUE
     3.  This proceeding is brought in the county where respondents' principal office is located.


IV


PARTIES

4.
 Petitioner, CARMEN C, resides at 1329 Inwood Avenue (1st Floor), Bronx, NY 10452.


5.
Respondent, New York City Housing Authority, (NYCHA), is the agency charged with the operation of public housing projects in New York City.  It is a public housing authority financed by the sale of bonds backed by the Department of Housing and Urban Development.  Respondent, Tino Hernandez, is the chairperson of that agency.


V


STATUTORY AND REGULATORY SCHEME

6.
24 C.F.R. § 966.55(f) provides that a grievance hearing with respect to public housing authority action shall be scheduled by the hearing officer by written notification specifying the time, place and the procedures governing the hearing.


7.  
C.P.L.R. 7803(3) requires an Administrative Law Judge's decision to be struck down by a reviewing court if it was arbitrary, capricious, or an abuse of discretion.


8. 
NYCHA 070.127A provides that in Informal Hearings such as that which is being challenged in the instant case, “Technical rules of evidence shall not be enforced, but the proof offered shall be relevant to the grounds of ineligibility specified in the Ineligibility Notice.” This provision is included in the NYCHA Appellant’s Guide To Fair Hearings, which is mailed to all appellants who have scheduled an informal hearing. Exhibit B.


VI


FACTUAL ALLEGATIONS 


9.
Petitioner currently resides in her present apartment with her five children, ages 7 and 3.


10.
At an Informal Hearing on April 4, 2005, Ms. C challenged Respondent New York City Housing Authority’s decision of 5/13/04 to deem Ms. C ineligible for Section 8 assistance on the grounds that Ms. C’s lone conviction 11 years earlier and two of three misdemeanor convictions of her ex-boyfriend Mr. Negron left her ineligible until 5/30/06. 


11. 
The Hearing Officer at the Informal Hearing ruled that the period of ineligibility based on Ms. C’s prior conviction alone had expired on 1/13/05, but upheld Respondent’s original determination that Ms. C would remain ineligible until 5/30/06 based solely on two of three Class-A misdemeanor convictions of Ms. C’s ex-boyfriend Mr. Negron.

The Determination of Ineligibility was arbitrary, capricious, and an abuse of discretion


12. 
The hearing officer's decision, dated April 5, 2005, is arbitrary, capricious, and an abuse of discretion in that it ignores the overwhelming and unrefuted evidence that Mr. Negron is not and will not be part of Ms. C’s household in the future. 


13. According to Respondent, Ms. C indicated at her initial interview with NYCHA that she was applying for the only three people in her household: herself, and her two sons. At that time, she asserted that there were no other persons who would live with her in a Section 8 apartment. Exhibit A, p. 2.


14. At this interview, Ms. C was absolutely forthcoming. She reported that she had been convicted on an offense in 1994; that George Negron was the father of her younger son Brandon; and that George Negron had lived with her and her sons intermittently from 1998 to 2001, when she and Mr. Negron ended their relationship. She further asserted that, to the best of her knowledge, Mr. Negron was residing in a Rehabilitation Center; that he does not visit her or their son; and that he will not be moving in with her and her sons after his completion of his Rehab program.  Exhibit A, p. 2.


15. During the Informal Hearing, Respondents referenced a Family Composition Review Unit determination that Mr. Negron was part of Ms. C’s household and that his criminal history should be included in the Section 8 application. Exhibit A, p. 2. Respondents, however, failed to provide the basis for this determination and failed to provide any evidence of their own that Mr. Negron could reasonably be considered part of Ms. C’s household.


16. Respondents offer no proof of the basis for the inclusion of Mr. Negron in the household of Ms. C, though such proof ought to have been an essential item for Respondent’s presentation, given established errors processing other details in Ms. C’s case. One such error was brought to light at the hearing. Respondents reported that a 1/28/04 NYCHA supervisor’s entry in Ms. C’s case indicated that Ms. C had a long criminal record from 1991 thru 2002 and that the supervisor was unable to determine if Ms. C was rehabilitated. Exhibit A, p. 4. In fact, Ms. C’s was convicted on only one offense, which occurred a full decade earlier, and the evidence of Ms. C’s rehabilitation, as documented by presented evidence, can only be described as incontrovertible and overwhelming. Exhibits E-K.


17. Conversely, Ms. C presented at the informal hearing an affidavit signed by Ms. C on 5/9/03 indicating that Mr. Negron will not reside with her in a Section 8 apartment. She also presented a 5/12/03 letter from the Bronx Addiction Services Integrated Concepts Systems (BASICS), Inc. indicating that George Negron was then a full-time 24-hour per day resident at BASICS enrolled in their 18 month program, which Mr. Negron began on 2/7/03. Exhibit D. The letter further states that Mr. Negron had requested assistance with independent/affordable housing upon the completion of the program and that Mr. Negron did not intend to live with the Ms. C after the program’s completion. Exhibit D.


18.  As detailed in the Hearing Presentation section of the 4/4/05 hearing decision, Ms. C indicated at the hearing that she and Mr. Negron were never married; that she lived on and off with Mr. Negron only from 1998 to 2001, when she separated from him because of his drug addiction that he did not have when they began their relationship; that she does not know whether Mr. Negron completed his drug treatment program as they are no longer seeing each other; and that her last contact with Mr. Negron was in October, 2003 when she traveled to BASICS only to get a letter from the organization.  She further indicated that though Mr. Negron is the biological father of her youngest child, his name is not on this child’s birth certificate and he gives no child support.  Exhibit A, p. 5.


19. In the face of this evidence, the hearing officer concludes in denying eligibility that “I am not convinced that there is a reasonable probability that Mr. Negron’s future behavior would not adversely affect the health, welfare or safety of other tenants” in Ms. C’s building. Exhibit A, p. 6. The proffered reasons for this conclusion are listed below with an explanation of their inadequacy:

1. “she did not submitted(sic)documentation verifying Mr. Negron’s current address.”  Exhibit A, p. 6. This point only reinforces Ms. C’s contention that she does not know if Mr. Negron completed his treatment plan or his whereabouts. It is unreasonable to require Ms. C to present knowledge of an ex-boyfriend the relationship with whom ended four years earlier.

2. “(she) did not submitted (sic) documentation verifying Mr. Negron’s intentions regarding residing with appellant in a Section 8 apartment.” Exhibit A, p. 6.  This assertion is false; the 5/12/03 letter from BASICS that “Mr. Negron has requested assistance with independent/affordable housing upon program completion, and that Mr. Negron does not intend to return to live with appellant.” Exhibit D. It is unreasonable to demand from Ms. C a more recent declaration of intent from Mr. Negron as she does not know his whereabouts and has no contact with him whatsoever. Furthermore, Ms. C’s affidavit asserting that Mr. Negron will not reside with her in a Section 8 apartment should suffice to establish the future household composition, especially given the overwhelming evidence attesting to Ms. C’s strong character and desire to improve her life.

3. “The landlord letters from Andre Garcia are not notarized and do not verify Mr. Negron’s current address.” First, a notarization requirement violates Rule 8(c) of NYCHA’s own Informal Hearings Procedures, which states that “Technical rules of evidence shall not be enforced.” Exhibit B. Second, Andre Garcia is Ms. C’s landlord and, as such, is not in any position to verify Mr. Negron’s address, which is unknown even to Ms. C.

4. “Although the letters from the Bronx Addiction Services Integrated Concepts Systems, Inc. indicate the appellant’s significant other, Mr. Negron, does not intend to return (bolded in original) to live with appellant, no documentation was submitted to verify where Mr. Negron resided when he left the 24 hour live in program.” Exhibit A, p. 6. First, the decision to bold the word return implies that BASIC’s use of this word in their letter establishes that something new when implying that Mr. Negron once lived with Ms. C. In fact, by her own admission, Mr. Negron and Ms. C lived together on and off from 1998 to 2001. Exhibit A, p. 2. This admitted fact explains the BASICS’ letter’s use of the word return at the same time that it establishes the high probability that the future family composition will remain what it has been for the past four years since the 2001 separation of Ms. C and Mr. Negron.  Second, the hearing officer’s demand for documentation verifying where Mr. Negron resided after leaving the treatment program both unreasonably assumes such information is ascertainable and imposes an unreasonable burden on Ms. C who has had virtually no contact with Mr. Negron since 2001.


20.  Submitted as evidence at her hearing were fifteen (15) certificates of achievement or completion for various drug rehabilitation and life skills courses and four glowing letters of recommendation from three different services organizations. Exhibits G-K. The 7/14/98 letter asserts that “appellant is a leader, that appellant is an excellent client, and that appellant is always wiling to do more to improve the quality of life and give back to her community.”  Exhibit G. The author of the 4/14/99 letter asserts that Ms. C is “a very focused individuals” who the authors “feels honored to have known.” Exhibit H. The 12/4/03 letter asserts that “appellant is dedicated to her children’s well-being” and “to accept appellant for the Section 8 Voucher program would only be exemplifying the reasons behind the program’s existence…(and) that appellant should be given the utmost consideration based on her disposition and integrity.” Exhibit I. Ms. C’s trustworthiness shines from her record in the past decade, and her assertions as to her future family composition should be taken as true.


21. Based on the completely unchallenged assertions and evidence put forward by Ms. C attesting to the current and future family composition, there is no reasonable basis to assume that George Negron will ever again become part of Ms. C’s household. Therefore, little weight should be afforded to the hearing officer’s conclusion that “I am not convinced that there is a reasonable probability that Mr. Negron’s future behavior would not adversely affect the health, welfare or safety of other tenants.”

The Informal Hearing determination inappropriately places the burden of proof on Ms. C


22. The Hearing Officer’s statement “I am not convinced that there is a reasonable probability that Mr. Negron’s future behavior would not adversely affect the health, welfare or safety of other tenants” shows on its face that the Hearing Officer placed upon Ms. C the burden of proof to establish that George Negron’s behavior will not affect the building’s tenants. Because Respondents are the ones seeking to deny Ms. C her eligibility for a public subsidy, they should have had to bear the burden of establishing that Mr. Negron’s behavior will affect the tenants. Respondents, having offered no evidence that Mr. Negron has even the slightest contact with Ms. C or her children, certainly has not met its actual burden in this case. Even with this error of misplacing the burden of proof, Ms. C does establish conclusively that Mr. Negron should not be considered part of her family composition for the purposes of eligibility for Section 8.

Determination of Eligibility Furthers Public Policy


23. Denial of Section 8 eligibility for Ms. C would run counter to public policy by maintaining connection between a mother and a drug addict who has brought drugs into a household with two children. Ms. C is a woman who remained ineligible for Section funding for a full 6 years after the end of her probation for her lone criminal offense. She woman who has taken great strides to overcome a drug problem in her own life and by all accounts, has turned her life around and become a paragon of strength and integrity. In 2001, four years ago, she refused to countenance the new drug habit of her boyfriend; she terminated their relationship and refused to allow him to stay in her house with her children. To classify this man as part of the family composition of Ms. C prevents Ms.C and women like her from cleanly breaking from men who endanger their children. Furthermore, such a classification incorrectly reflects the reality that Mr. Negron has not lived with Ms. Negron for four years and he and Ms. C have expressed their intention never to live together again.  


24. To deny Ms. C Section 8 eligibility will discourage such unceasing efforts as hers to improve her life and become a better parent, and will fail to seize the opportunity to make an example of a woman who has turned her life around. Ms. C has attended and completed fifteen (15) treatment and life-skills programs and has been described by numerous individuals who have worked with her in these programs as a model for others struggling to recover from drug problems and turn their lives around. Her landlord Mr. Garcia in his 2/26/05 letter describes Ms. C as “a model tenant” and states “I can only hope that all of his tenants would follow the examples of Mrs. C.  Mrs. C is definitely an asset to his property.” Exhibit F.  While declaring Ms. C eligible for Section 8 would, as one reference puts it in the 12/4/03 letter, “only be exemplifying the reasons behind the program’s existence,” a declaration of ineligibility will send the wrong message to Ms. C and others who may be facing the obstacles she has overcome. Exhibit I. Effectively, such a determination will declare that no matter what they do to improve their lives, the city will find unreasonable obstacles to place in their way and will refuse to acknowledge their status as law-abiding and constructive members of society. 


AS AND FOR A FIRST CAUSE OF ACTION

25.
Respondent's determination to terminate petitioner's tenancy is arbitrary, capricious, and an abuse of discretion in that petitioner has established conclusively that Mr. Negron should not be included in Ms. C’s family composition, while Respondents have presented no evidence supporting his inclusion.


AS AND FOR A SECOND CAUSE OF ACTION     


26.  Respondent's determination to terminate petitioner's tenancy is arbitrary, capricious, an abuse of discretion in that the Hearing Officer improperly placed the burden of proof on Ms. C when it should have been placed on Respondents.

AS AND FOR A THIRD CAUSE OF ACTION


27.
Respondent's determination to terminate petitioner's tenancy is arbitrary, capricious, an abuse of discretion in that respondent's refusal is likely to result in the eviction and homelessness of petitioner, a result grossly disproportionate to the charges alleged by the Authority.


AS AND FOR A FOURTH CAUSE OF ACTION

28.
Respondent's determination to terminate petitioner's tenancy is arbitrary, capricious and an abuse of discretion in that the disposition of termination is grossly disproportionate to the severity of the charges in that under the agency's rules and regulations, a tenancy may not be terminated when it is determined that the tenant's undesirable behavior was in fact not attributable to the tenant.


AS AND FOR A FIFTH CAUSE OF ACTION

29.
A Respondent's determination to terminate petitioner's tenancy was an abuse of discretion in that it runs directly counter to public policy, which ought not to tie a rehabilitated woman to a man with whom she maintains no contact and with whom she broke off their relationship due to his development of drug problems.


AS AND FOR A SIXTH CAUSE OF ACTION

30.
Respondent's determination to terminate petitioner's tenancy was arbitrary, capricious, an abuse of discretion in that the Hearing Officer misapplied the rules of evidence that apply to informal hearings when he made his decision based in part on the lack of notarization of a letter from Ms. C’s landlord. 


WHEREFORE, petitioner respectfully requests that pending the hearing and determination of this proceeding, this Court enter an order:

     (a)  Annulling respondent's determination to declare Ms. Carmen C ineligible for Section 8 funding based on the criminal history of an ex-boyfriend;

     (b)  Annulling the decision of the Board of the New York City Housing Authority insofar as it upheld the disposition of its Hearing Officer;

     (c)   Directing the respondents to hold a hearing and to consider a more appropriate disposition other than eviction of the petitioner and her family from the subject premises; and

      (d)   For such other and further relief as the Court may deem just and proper.

Dated: Bronx, New York

       ___________, 2005


Yours, etc.








BRONX LEGAL SERVICES








579 Courtlandt Avenue








Bronx, New York 10451








Tel. No. (718)993-6250








RANDI MASSEY, ESQ.       









Of Counsel








Attorneys for Petitioner

TO:
JEFFREY SCHANBACK


General Counsel


New York City Housing Authority


75 Park Place, 11th floor


New York, New York, 10007


Tel. 212/776-5000

STATE OF NEW YORK )

COUNTY OF BRONX   ) ss.:


V E R I F I C A T I O N

     Carmen C, being duly sworn, deposes and says, I am the petitioner in this matter.  I have read the foregoing Notice and Verified Petition, and know its contents; they are true to my own knowledge, except where stated to be on information and belief, and such matters I believe to be true.





CARMEN C     

Sworn to before me

this ___ day of JANUARY, l999.

        NOTARY PUBLIC

