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Eligibility for Resentencing Pursuant to CPL §440.46


On April 7, 2009 Governor David Paterson signed into law the DLRA of 2009 (DLRA III), the latest in a continued effort by the State of New York to provide appropriate relief from the unduly harsh and ineffective Rockefeller Drug Laws.  The DLRA III is contained in Chapter 56 of the Laws for 2009 (L 2009, ch 56, Part AAA).  The portion of the law relevant to resentencing of class B felony drug offenders became effective October 7, 2009, while relief for newly charged offenses became effective immediately.  See C.P.L. § 440.46.    The specific provisions for the retroactive resentencing of class B drug offenders who were sentenced under the old indeterminate sentencing scheme are found in § 9, which amended the Criminal Procedure Law by adding a new section, § 440.46.  CPL § 440.46 (3) incorporates the provisions of the initial DLRA of 2004 (DLRA I), § 23 of Chapter 738 of the Laws for 2004 (L 2004, ch 738, § 23) to govern the proceeding on the new motion for resentence.


In order to be eligible for retroactive resentencing pursuant to CPL § 440.46 a person must be in the custody of the Department of Correctional Services (DOCS), be convicted of a class B felony offense defined in article 220 of the penal law, for a crime committed prior January 13, 2005 (the effective date of the original DLRA), and be serving an indeterminate sentence with a maximum of more than three years. 


 The same standard for granting an application for resentencing provided for by §23 of the DLRA I, applies to class B felony drug offender resentencing motions by CPL § 440. 46 (3).  The presumption is in favor of granting the application for resentencing “unless substantial justice dictates that the application be denied.” (L 2004, ch 28, §23).

A Parole Violator is Eligible for Resentencing 


The prosecution argues that a person is not eligible for resentencing under the DLRA III when he or she was previously released to parole supervision and returned to the custody of the Department of Correctional Services (DOCS) on a parole violation.  In so arguing, the prosecution ignores the critical distinction between the resentencing eligibility standard of the  DLRA I, which involves the resentencing of class A-I drug offenders, and the resentencing eligibility standard of the 2005 Drug Law Reform Act (DLRA II), which involves the resentencing of class A-II drug offenders.  It is this distinction that illuminates the eligibility question presented in a motion under the DLRA III.  As explained below, because the DLRA III, like the DLRA I defines resentencing eligibility primarily in terms of custody and not also in terms of proximity to parole eligibility, as is done the DLRA II, the fact that a person has been returned to DOCS custody on a parole violation does not bar his eligibility for resentencing under the DLRA III.    




1.
The DLRA I (as does the DLRA III, and unlike the DLRA II) defines resentencing eligibility for class A-I drug offenders primarily in terms of DOCS custody, and therefore an inmate’s proximity to parole eligibility is not relevant to his or her resentencing eligibility. 

In December 2004, the Legislature passed and Governor Pataki signed into law significant reforms to the Rockefeller drug laws.  These reforms included a procedure for individuals convicted of  class A-I drug felonies to apply for resentencing in accordance with the newly enacted sentencing scheme.  With regard to resentencing, the DLRA I provides that:

any person in the custody of the department of correctional services convicted of a class A-I felony offense defined in article 220 of the penal law which was committed prior to the effective date of this section, and sentenced thereon to an indeterminate term of imprisonment with a minimum period not less than fifteen years pursuant to the provisions of the law in effect prior to the effective date of this section, may ... [apply to be resentenced to a determinate term].

L. 2004, ch. 738, § 23.


Since the DLRA I defined eligibility for resentencing primarily in terms of DOCS custody, it is not surprising that until the December 29, 2009 decision in People v. Rodriguez, ___ N.Y.S.2d ___, NY Slip Op 09717 (1st Dept. 2009) no appellate court had ever held that inmates returned to DOCS after a parole violation are ineligible for sentencing under the 2004 DLRA.   In Rodriguez, the First Department relied on People v. Mills, 11 N.Y.3d 527 (2008), a DLRA II case, to hold that parole violators are not eligible for DLRA I resentencing.  Perplexingly, Rodriguez is at odds with the First Department’s own precedent in People v. Gonzalez, 29 A.D.3d 400 (1st Dept. 2006).  In Gonzalez, the First Department implicitly held that the defendant, Mr. Gonzalez, was eligible for resentencing under the DLRA I notwithstanding the fact that he had been released to parole supervision and returned to DOCS custody on a parole violation.  As the First Department reasoned, the resentencing court “providently exercised the degree of discretion it possessed” in denying Mr. Gonzalez’s resentencing application on the grounds that “substantial justice” weighed in favor of denying the application.  Id. at 400.  It goes without saying that the resentencing court would not have been able to reach the “substantial justice” issue on the merits if Mr. Gonzalez’s resentencing application did not cross the eligibility threshold.


Put simply, Gonzalez stands for the proposition that a parole violation does not affect an inmate’s eligibility for resentencing under the DLRA I “in custody” eligibility standard, though it is one fact that a resentencing court may consider in rendering the “substantial justice” decision on the merits.  In Rodriguez, a brief four sentence decision, the First Department failed to acknowledge that it had previously held that parole violators are, in fact, eligible for resentencing under DLRA I.  In light of this conflict, it is no surprise that the First Department will soon re-visit  its decision in Rodriguez.

2.
In contrast to both the DLRA I and DLRA III, the DLRA II defines resentencing eligibility for class A-II drug offenders both in terms of custody and proximity to parole eligibility.


In 2005, the Legislature passed and Governor Pataki signed into law the DLRA II, which provides for the resentencing of class A-II drug offenders.  The DLRA II is more restrictive than the DLRA I, imposing not only a custody restriction on eligibility, but also a restriction regarding the inmate’s proximity to parole eligibility.  The DLRA II provides in relevant part that:

any person in the custody of the department of correctional services convicted of a class A-II felony offense defined in article 220 of the penal law which was committed prior to the effective date of this section, and who was sentenced thereon to an indeterminate term of imprisonment with a minimum period not less than three years pursuant provisions of the law in effect prior to the effective date of this section, and who is more than twelve months from being an eligible inmate as that term is defined in subdivision 2 of section 851 of the correction law ... [may apply to be resentenced to a determinate term].  

L. 2005, ch. 643, § 1. 


As courts have held, this parole eligibility restriction means that “in order to be eligible for resentencing pursuant to DLRA II a class A-II felony offender cannot be eligible for parole within three years.”  People v. Smith, 45 A.D.3d 1478, 1479 (4th Dept. 2007).  See also People v. Mills and Then, 11 N.Y.3d, 527, 537 (2008).  It naturally follows that any person who has been before the parole board, whether or not parole is granted, is ineligible for resentencing under the  DLRA II, for such a person will never be more than two years from his or her next parole hearing.  See Executive Law § 259-i(2)(a).  Thus, in People v. Mills and Then, the Court of Appeals affirmed the denial of defendant Then’s resentencing application not because he was a “parole violator,” but because he had been before the parole board, and thus, did not meet the proximity to parole eligibility criteria of the DLRA II:  

A valid and more sensible reading of the statutory text is that in order to be eligible for resentencing, an inmate must be more than three years from parole eligibility for the same class A-II drug felony for which resentencing is sought.  In Then’s case, he became ineligible for parole on the 1999 conviction the minute he was, in fact, paroled.  We therefore hold that once a defendant has been released to parole supervision for a class A-II drug felony conviction, he or she no longer qualifies for 2005 DLRA relief for that particular conviction.

People v. Mills and Then, 11 N.Y.3d at 537. 


Thus, while an inmate applying for A-I resentencing is eligible if he or she has been returned to DOCS custody on a parole violation, an inmate seeking A-II resentencing who has been returned to DOCS custody on a parole violation is not eligible because such an inmate is not, and can never be, more than three years from parole eligibility.                      

3.
Because the DLRA III resentencing statute tracks the DLRA I in defining resentencing eligibility primarily in terms of custody, Mr. Doe is eligible for resentencing.

With the DLRA III, the Legislature elected not to define resentencing eligibility in terms of parole eligibility, but to instead track the language of DLRA I and define eligibility primarily in terms of custody.
  Thus, the DLRA III provides in relevant part that:

Any person in the custody of the department of correctional services convicted of a class B felony offense defined in article two hundred twenty of the penal law which was committed prior to January thirteenth, two thousand five, who is serving an indeterminate sentence with a maximum term of more than three years, may, except as provided in subdivision five of this section ... [apply to be resentenced to a determinate sentence].

L. 2009, ch. 56, pt. AAA, § 9. 


Because the DLRA III tracks the language of the DLRA I and does not include the proximity to parole eligibility limitation, the holding of People v. Gonzalez applies in the context of B resentencings.  The fact that Mr. Doe has been returned to DOCS custody on a parole violation does not negatively affect his eligibility for resentencing; rather, the facts surrounding his parole violation are relevant only to the Court’s “substantial justice” decision on the merits.  People v. Gonzalez, at 400. 

4.
People v. Bagby, upon which the prosecution relies, is at best an A-II resentencing decision with no application here, and at worst a poorly reasoned decision that is neither persuasive nor controlling. 


Some prosecutors have relied primarily upon People v. Bagby, 11 Misc.3d 882 (Sup. Ct., Westchester Co. 2006) to oppose class B resentencing motions.  A careful analysis of Bagby leads inexorably to the conclusion that its tortured reasoning and flawed logic should not serve as precedent for the conclusion that a parole violator who is returned to DOCS custody is not “in the custody of the department of correctional services.”


Although Bagby purports to be a decision about A-I resentencing eligibility, clearly it is not.  Mr. Bagby’s sentence, as commuted, was 8 1/3 to life.  The eligibility standard under the  DLRA I for A-I drug offenders was “in the custody of the department of correctional services” and “sentenced to “a minimum period, not less than fifteen years...”  With a minimum term of 8 1/3, Mr. Bagby was simply not eligible to apply for A-I for resentencing.  Indeed, the Bagby court never clarified whether it was considering Mr. Bagby’s application as an A-I or A-II resentencing application.  See e.g., Bagby, 883 at n. 2.  Given Mr. Bagby’s sentence at the time of his resentencing application, it is clear that he was not eligible for A-I resentencing.   


Nor was Mr. Bagby eligible for A-II resentencing under the DLRA II.  As the facts of the case make clear, Mr. Bagby was closer than three years to his next parole board and thus not eligible under the proximity to parole eligibility criteria.  The Bagby court should have used the same reasoning used by the resentencing court and approved by the Fourth Department in People v. Smith, 45 A.D.3d 1478 (4th Dept. 2007) and the Court of Appeals in People v. Mills, 11 N.Y.3d 527 (2008).  


Whether Mr. Bagby was “in the custody of the department of correctional services” was irrelevant and unnecessary to a determination of Mr. Bagby’s application and for that reason, the Bagby analysis is at best nothing more than dicta.  Regardless of whether Bagby is mere dicta, it is still important to expose the flawed legal analysis the court employed.  A careful reading of the decision reveals that the court first concluded – without any basis or analysis – that it was not the intent of the legislature to have A-I resentencing apply to parole violators.  In order to accomplish that result judicially, the court concluded – again without any basis in law or fact – that Mr. Bagby was not eligible for resentencing because as a parole violator, he was “not in the custody of the department of correctional services.”  The defect in this assertion is obvious to anyone sitting in a state prison cell after being returned to DOCS custody on a parole violation.  The implications of the mistaken conclusion that a parole violator who is returned to state prison is not “in the custody of the department of correctional services” are staggering.  If not in DOCS custody, then who is responsible for the cost of incarcerating the person?  What disciplinary rules apply?  How would the person be eligible for DOCS programs?  How would good behavior allowance be credited if not in DOCS custody?  The Bagby “in custody” assertion not only defies common sense, it belies statutory law as well.  See e.g.  Penal Law § 70.40(3)(a) (“[T]he declaration of [parole] delinquency shall interrupt the person’s sentence or sentences...until the return of the person to an institution under the jurisdiction of the state department of correctional services.”).  See also Executive Law § 259-(i)(2)(b) (“Persons presumptively released, paroled, conditionally released or released to post-release supervision from an institution under the jurisdiction of the department of correctional services or the department of mental hygiene shall, while on presumptive release, parole, conditional release or post-release supervision, be in the legal custody of the division of parole until expiration of the maximum term or period of sentence, or expiration of the period of supervision, including any period of post-release supervision, or return to the custody of the department of correctional services, as the case may be.”)

The Bagby decision amounts to an exercise in illogic that uses a baseless definition of “in custody” to accomplish a desired result.  It is not, and should not be, a basis to conclude that a parole violator who is returned to state prison is not eligible for resentencing under the DLRA III because of the unsupported assertion that he is “not in the custody of the department of correctional services.”

The other cases the prosecution relies upon similarly fail to support the argument that Mr. Doe is not eligible to be resentenced.  Other than Bagby itself, the prosecution cites only two cases concerning A-I resentencings, People v. Gonzalez, 29 A.D.3d 400 (1st Dept. 2006) and People v. Holder, 8 Misc.3d 784 (Sup. Ct. Kings Co., 2005).  As stated above, Gonzalez supports the notion that a parole violator is, in fact, eligible for resentencing.  In Holder, the court found that the defendant was not eligible for resentencing because he had achieved merit release and was no longer in DOCS custody.  Clearly Holder is distinguishable from a person returned on a parole violation and still in state prison.  All of the other cases relied upon by the prosecution –  People v. Smith, 45 A.D.3d 1478 (4th Dept. 2007), People v. McCloud, 38 A.D.3d 1056 (3rd Dept. 2007), and People v. Cuebas, 12 Misc.3d 987 (Sup. Ct. Kings Co. 2006) – concern class A-II resentencing applications under the 2005 DLRA.  In Smith and McCloud, the courts properly determined that the defendants were not eligible for resentencing because they were not more than three years from their parole eligibility, while in Cuebas, the court held that the defendant was eligible for resentencing, but that “substantial justice” weighed against granting the application.  To the extent that any of these cases cite Bagby, they do so only in dicta.     


Some prosecutors argue that a parole violation renders a person ineligible for resentencing because a parole violator is not then serving “an indeterminate sentence.”  Like the Bagby “not in custody” argument, this assertion also lacks merit.  There is no question that the sentence imposed by this Court was an indeterminate sentence.  The nature of the sentence does not change over time or due to circumstances until the sentence is discharged, and it remains an indeterminate sentence during incarceration, during parole, and in the event of a parole violation, upon return to state prison.  See Penal Law § 70.40 (1)(a) (“Release on parole shall be in the discretion of the state board of parole, and such person shall continue service of his sentence or sentence while on parole.”); Penal Law § 70.40(3)(a) (“[T]he declaration of [parole] delinquency shall interrupt the person’s sentence or sentences...until the return of the person to an institution under the jurisdiction of the state department of correctional services.”).  See also Correction Law § 803(1), (5) (providing that good behavior allowance is applicable to indeterminate sentences, and that when a  person violates parole and is returned to a DOCS facility he once again can earn good behavior allowance towards the maximum term or aggregate maximum term of his indeterminate sentence.)  See also Executive Law § 259-i(2)(b).  From these statutes it is clear that a parole violator is in DOCS custody when returned on a parole violation and continues to serve an indeterminate sentence.

5.
People v. Rodriguez is not binding on trial courts in DLRA III cases.

As of January 4, 2009 there have been at least three written decisions that support the proposition that after reincarceration for a parole violation, a person is still eligible for resentencing pursuant to CPL § 440.46.  In People v. Haulsey, (Ind. No. 5780/99 Sup. Ct. NY Co. 11/20/09) Justice Allen rejected the prosecution’s argument that because Mr. Haulsey had been released on parole and had been violated that he was not eligible for resentencing.  Justice Allen correctly distinguished the eligibility requirements of the DLRA III from the eligibility requirements of the DLRA II and the Court of Appeals decision in People v Then, 11 N.Y.3d 527 (2008) thus holding that a DLRA II case is not on point in a DLRA III context.  In People v. Williams, (Ind. Nos. 9280/99 and 5364/04, Supt. Ct. NY Co. 12/23/09), Justice Pickholz concluded that the holding in Then is limited to DLRA II cases and the “petitioner is not precluded from obtaining relief under DLRA 3.”  Likewise, in People v. Taylor, (Ind. Nos. 5045-00 and 5399-00, Supt. Ct. Bronx Co. 12/10/09), Justice Villegas found the defendant was eligible for resentencing under DLRA III recognizing that the defendant met the requirements set forth in the statute, and that the “plain language of the statute” did not make parole violators ineligible for resentencing under DLRA III.  

The recent decision in People v. Rodriguez, ___ N.Y.S.2d ___, 2009 NY Slip Op 09717 (lst Dept. 2009) does not undermine the analysis or holding of either People v. Haulsey, People v. Williams or People v. Taylor and should be distinguished from DLRA III cases.  Unlike Haulsey, Williams and Taylor, Rodriguez, is a DLRA I case.    Rodriguez was initially sentenced for an A-I drug offense and received an indeterminate life sentence.  He was eventually released on parole but was violated and returned to prison.  After the passage of DLRA I, he applied for resentencing.  His motion was denied by the sentencing court.  In a brief, four sentence decision, the Appellate Division, First Department, concluded - without analysis- and despite the plain language of the eligibility requirements of the statute, that the Legislature did not intend the DLRA I to apply to a person who had been “released from prison to parole supervision, and whose parole is then violated, with a resulting period of incarceration.”  However, nowhere in DLRA I is there any indication that a parole violator would be ineligible for resentencing.  Oddly, the Rodriguez Court cites to People v. Mills, 11 N.Y.3d 527 (2008), a DLRA II case.  The Court of Appeals holding in Mills and its companion case, Then, is limited to DLRA II cases.  Indeed, in Mills the Court of Appeals specifically stated:



...[W]e hold that in order to qualify for resentencing under the 2005



DLRA, class A-II felony drug offenders must not be eligible for 



Parole within three yeas of their resentencing applications.


Unlike DLRA I and DLRA III, the Legislature included language in DLRA II that further limited eligibility for relief, making it clear in DLRA II that a parole violator would not be eligible to apply for resentencing.  The Legislature did so by including specific language in the statute requiring that in order that for a person to be eligible he or she must be “more than twelve months from being an eligible inmate as that term is defined in subdivision 2 of section 852 of the correction law...”  The effect of that clause, unique to DLRA II, was to impose the requirement that in order to be eligible for resentencing for an A-II drug offense an individual must be more than three years from a parole board appearance, and conversely, any inmate who was three or fewer years from eligibility for parole or appearance before the parole board would be ineligible for resentencing.  Since Executive Law § 259-I (2) limits a parole denial and reconsideration to a period of no longer than twenty-four months, a parole violator can never meet the “more than three years” requirement of DLRA II.  This clause, found only in DLRA II, and noticeably omitted from DLRA I and more particularly DLRA III, is how the Legislature chose to demonstrate its intention to exclude any parole violator.


An appreciation for the difference between the eligibility requirements of DLRA I, DLRA II, and DLRA III helps one understand why Rodriguez is not controlling for any trial court that addresses the issue of parole violator eligibility under DLRA III.


Even if we assume that the Court in Rodriguez correctly divined the legislative intent in DLRA I to preclude parole violators from resentencing under DLRA I, that is entirely distinguishable from the legislative intent and language in DLRA III.  Subsequent to the enactment of DLRA I, the Legislature drafted specific language to preclude a parole violator from resentencing eligibility and included it in DLRA II.  Obviously the Legislature figured out a way to signal to the courts its clear intention to remove parole violators from eligibility for certain resentencings.  However, only four years later, when they enacted DLRA III, the exclusionary eligibility language pertaining to parole violators, had been removed.  The only conclusion to draw for this could not be more clear.  The Legislature, by eliminating the limiting language contained in DLRA II from DLRA III, exhibited its intention that a person returned to prison as a parole violator is still eligible for resentencing under DLRA III.


If the Legislature had wanted to except out parole violators from DLRA III resentencing eligibility, they would have explicitly done so, as they did with DLRA II resentencing.  But rather than except out parole violators they chose instead to create another exception.  Unlike DLRA I, DLRA III contains a detailed exception to eligibility, linked to prior violence.  Under CPL § 440.46(5), inmates who are currently serving a sentence on a conviction for an “exclusion offense” or have a “predicate felony conviction for an exclusion offense” are precluded from resentencing.  The section then defines an exclusion offense – essentially as a violent or merit time allowance ineligible prior felony conviction within the preceding ten years.  DLRA I contains no similar exception.  Under principles of statutory construction, “[w]hen one or more exceptions are expressly made in a statute, it is a fair inference that the Legislature intended that no other exceptions should be attached to the act by implication.”  See Statutes § 213.  This is the case with DLRA III, where the legislature set forth a detailed exception, see CPL § 440.46(5), that does not apply to non-violent parole violators.

In light of the lack of analysis and lack of statutory support for the Court’s conclusion in Rodriguez, that the Legislature never intended parole violators to be eligible for DLRA I resentencing, it is likely that Rodriguez will not be persuasive in the other Departments of the Appellate Division.  While Rodriguez may, in the interim, be binding authority for trial courts in the DLRA I context, see Mountain View Coach Lines, Inc. v. Storms, 102 A.D.2d 663 (2nd Dept. 1984), it certainly is not binding on trial courts in a DLRA III context.  Since the applicable statute is different, and because of the intervening expression of legislative intent included in DLRA II and removed from the eligibility requirements of DLRA III, Rodriguez is not on point, is factually distinguishable, is not stare decisis, and is of no precedential value to a trial court when addressing the issue of eligibility for resentencinging of a parole violator under DLRA III. 


It is important to take note of the fact that even if the First Department’s DLRA I holding in Rodriguez could apply in the DLRA III context, it has no application in a case where the parole violation was the result of a technical parole violation and not a new crime.  Clearly this distinguishes any such case from Rodriguez, where there was a new crime.  At the heart of the decision was the concern that the resentencing application was triggered by a “fresh crime.”  Such is not the case when the return to DOCS’s custody is the result of a technical violation.  This is an important distinction, because a defendant returned to custody for only a technical violation has no new conviction.  There is only the pre-existing indeterminate sentence.  The parole violation is a function of an indeterminate sentence that the Legislature has deemed to be too long.  
�      In People v.Alexis Orta, Ind. No. 6046/02 (Bronx Cty. Sup. Ct. December 1, 2009) (Collins, J.),  currently pending in the Appellate Division, First Department and to be argued in the Court’s March Term, appellant Orta asks the First Department to reconsider its decision in Rodriguez.  Appellant Orta points out that Rodriguez conflicts with the First Department’s own earlier decision in People v. Gonzalez,29 A.D.3d 400 (1st Dept. 2006),and mistakenly relies on People v. Mills,11 N.Y.3d 527 (2008), an inapposite DLRA-2 case, and People  Bagby,11 Misc.3d 882 (West. Co. Sup. Ct. 2006).   


	�     The 2009 DLRA does exclude certain inmates based on their prior criminal history.  However, none of these exclusions apply to Mr. Doe’s case.  For that reason, and for the sake of simplicity, these exclusions are not addressed in this memorandum.   
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