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This proceeding is brought to declare Petitioner J. B. qualified to drive a bus and a school bus under New York State Vehicle and Traffic Law §§ 509-c and 509-cc, which relate to the licensure of bus drivers and school bus drivers respectively. Each law prevents people with certain criminal convictions from driving a bus. Both allow such individuals to nevertheless become qualified if they have a Certificate of Relief from Disabilities (“CRD”). Neither law mentions Certificates of Good Conduct (“CGC”), however, even though both certificates have the same legal effect: to remove statutory barriers to employment for people with criminal records. A person is eligible for a CRD if he has no more than one felony conviction; otherwise, he must apply for a CGC. Petitioner J. B. has two felonies and is legally unable to obtain a CRD; however, he possesses a CGC that specifically allows him to drive a school bus. Despite legislative intent—and in clear contradiction of New York public policy—Respondent refuses to consider Mr. B.’s license application, even though his last involvement with the criminal justice system was twelve years ago.

JURISDICTION, PARTIES, AND VENUE

1. Petitioner J. B. resides at XXX Avenue in New York City, New York; there, he also received notice from the DMV refusing to qualify him as a bus driver. Petitioner was evaluated for and received the CGC at issue in New York County for convictions that occurred in New York County. Petitioner’s evidence of rehabilitation, which lead to the issuance of the CGC at issue here, accrued in New York County. Petitioner has applied and will apply for bus driving jobs in New York County, all of which cannot hire Petitioner unless he is qualified by Respondent.

2. Respondent New York State Department of Vehicles (“DMV”) is a New York State  agency located at 6 Empire State Plaza in Albany, New York. It maintains four offices in New York County at 11 Greenwich Street; 159 East 125th Street; 1293-1311 Broadway; and 300 West 34th Street.

3. Venue is properly laid where “material events took place.” CPLR § 506(b); see § 7804(b). Venue is proper in New York County because Petitioner earned, through his actions there, the CGC at issue; he received the DMV notice there; and he has applied and will apply for jobs there.

STATEMENT OF FACTS

4. In or around September 2008, Mr. B. applied for a school bus driver job at CBT which is located at XXX in Brooklyn, New York.

5. Mr. B. was accepted into CBT’s two-week training program in the Bronx, and was told by the instructor that he completed both the classroom work and the driving test successfully. 

6. The instructor then sent him to the XXX Avenue office in Brooklyn, which directed him to a doctor to undergo a physical examination. 

7. The doctor examined Mr. B. and, finding nothing wrong, filled out a form for Mr. B. to return to CBT.

8. Mr. B. returned the doctor’s form to CBT.

9. On or about October 23, 2008, Mr. B. received a letter with that date from Respondent DMV saying that he was disqualified from driving a school bus, under Vehicle and Traffic Law Article 19-A, because of information received from the New York State Department of Criminal Justice Services. Ex. 1.

10. Upon information and belief, Mr. B. was disqualified because seventeen years ago, he was convicted of Attempted Third-Degree Criminal Sale of a Controlled Substance, a Class C Felony. He was sentenced to one year on September 22, 1992.

11. This is a disqualifying conviction under § 509-cc(4)(b), meaning that Mr. B. “shall” become qualified five years after release from imprisonment (which would have been September 22, 1997)  if he possesses a CRD. § 509-cc(2)(b). The CRD must specifically state that the issuing authority has considered the bearing of the individual’s conviction history on his fitness or ability to drive a school bus. §§ 509-cc(2)(a),(b),(c)(i).

12. Twelve years ago, Mr. B. was convicted of a second felony: Fifth-Degree Criminal Sale of a Controlled Substance, a Class D Felony, in 1997. This is not a disqualifying conviction under Article 19-A, and he has neither been arrested nor convicted of any crimes since then.

13. Mr. B.’s convictions evidence an addiction history in the 1990s when he was in his forties; he has never committed any violent or sexual crimes. After he was released from his last period of incarceration, he enrolled in an inpatient drug treatment program for two months; after that, he continued outpatient therapy and attended Alcoholics and Narcotics Anonymous meetings. 

14. Mr. B. has been clean for twelve years and regrets the substance abuse and criminal activity in his past. He has maintained steady employment since his release in order to avoid returning to that lifestyle, including working as a driver and in maintenance for various companies since at least 1999. He has also been certified by many job-training providers in hazmat, security, and accounting work.

15. Because Mr. B. has two felony convictions, he is legally ineligible for a CRD. See N.Y. Correct. Law §§ 700(1)(a); 702(2)(a); 703(3)(a). The only way he can overcome statutory barriers to employment and licensure—and have his evidence of rehabilitation considered like any other applicant with a conviction history—is to obtain a Certificate of Good Conduct.

16. Mr. B. earned a Certificate of Good Conduct on February 23, 2004. His CGC contains the language required under N.Y. Veh. & Traf. Law §§ 509-cc(2)(a),(b). Specifically, the certificate reads: “SCHOOL BUS: The bearing, if any, of the applicant’s fitness or ability to operate a school bus transporting children has been considered.” Ex. 2.

17. To discern the Legislature’s intent, the statutory framework and legislative history of both Correction Law Article 23 and Vehicle and Traffic Law Article 19-A are explained in detail below.

I. STATUTORY FRAMEWORK OF CORRECTION LAW ARTICLE 23.

18. New York law provides Certificates of Relief from Disabilities (“CRD”) and Certificates of Good Conduct (“CGC”) to relieve holders of any “disability, or to remove any bar to his employment, automatically imposed by law by reason of his conviction of the crime or of the offense specified therein.” N.Y. Correct. Law §§ 701(1) (CRD), 703-a(1) (CGC). Convictions covered by either certificate shall not “be deemed to be a conviction within the meaning of any provision of law that imposes, by reason of a conviction, a bar to any employment, a disability to exercise any right, or a disability to apply for or to receive any license, permit, or other authority or privilege covered by the certificate.” §§ 701(2) (CRD); 703-a(2) (CGC).

19. A certificate entitles the holder to be considered for jobs and licenses that would otherwise be unavailable because of his convictions, and they are part of a statutory scheme that carries out New York State public policy to “encourage the licensure and employment of persons previously convicted of one or more criminal offenses.” § 753(1)(a). Employers and licensing agencies can still consider his convictions, however, consistent with Correction Law Article 23-A, enacted “to establish reasonable procedures to prevent the unfair discrimination against former criminal offenders in regard to licensure and employment. . . .” Governor’s Approval Memorandum, Bill Jacket, ch. 931, L.1976. Ex. 3.

20. There are two key differences between CRDs and CGCs.  First, CRDs remove forfeitures imposed by law in addition to disabilities. § 701. If a CRD is issued when a criminal defendant is sentenced, the defendant will not be subject to any automatic penalties imposed by law. § 703-b(3). In contrast, CGCs can only be issued after a minimum period of good conduct and therefore, by definition, do not cover automatic penalties. Second, CGCs are the only way for an otherwise-disqualified person to hold public office—a CRD is insufficient. § 703-a; see § 701(1).

21. Otherwise, for present purposes both certificates have the same legal effect, but differ in who is eligible, how individuals apply, and the standards applicants must meet.

22. Individuals with no more than one felony can apply for a CRD. § 700(1)(a). If an individual has two or more felonies, they are legally ineligible for a CRD and must apply for a CGC. See §§ 702(2)(a); 703(3)(a) (CRD applicant must be an eligible offender as defined in § 700).

23. Individuals apply for a certificate either through the court that sentenced them or through the State Board of Parole. Courts issue CRDs, unless the individual was sentenced to time in state prison or is applying for a federal or non-New York conviction. In those cases, the Board of Parole must issue the CRD. § 702(1). Only the Board of Parole can issue a CGC. § 703-b(1).

24. If an individual is eligible for a court-issued CRD, it may be granted at any time, even when the defendant is sentenced. § 702(1). If an individual is eligible for a Parole-issued CRD, it may be granted at any time after the individual is released from incarceration. § 703(1)(a).

25. If an individual is only eligible for a CGC, however, the process is much more arduous. First, the person must wait a certain number of years after the end of his sentence—including paying all related fines—before applying. For Class A and B Felonies, the waiting period is five years; for Class C, D, and E Felonies, it is three years; for Misdemeanors, it is one year. § 703-b(3). Second, three members of the Board of Parole must unanimously agree to issue the CGC. § 703-b(2).

II. STATUTORY FRAMEWORK OF VEHICLE AND TRAFFIC  LAW ARTICLE 19-A.

26. Article 19-A of the Vehicle and Traffic Law contains special, and separate, requirements for individuals who want to drive buses and school buses. Among these requirements are conviction history bars: certain convictions that automatically disqualify someone from driving a bus or a school bus.

27. Individuals are permanently disqualified from driving a bus if they are convicted of crimes enumerated in § 509-c(2)(a); though they “may” become qualified if they have a CRD and five years have passed since their release from imprisonment for the disqualifying conviction. Id.
28. Individuals are disqualified from driving a school bus if they are convicted of crimes—or the attempt to commit crimes—enumerated in §§ 509-cc(4)(a),(b), and (c). The permanence of disqualification—and the steps necessary to become qualified—differ for each subsection. 

29. Individuals convicted of crimes enumerated in § 509-cc(4)(a) are permanently disqualified, though they “may” become qualified if they have a CRD and five years have passed since their release from imprisonment for the disqualifying crime. § 509-cc(2)(a).

30. Individuals convicted of crimes enumerated in § 509-cc(4)(b) are permanently disqualified, though they “shall” become qualified if they have a CRD and five years have passed since their release from imprisonment for the disqualifying crime. § 509-cc(2)(b). Alternatively, the DMV Commissioner may waive the five-year requirement and qualify a person at any time if they have a CRD. Id. Mr. B. was convicted of a crime enumerated in this subsection.

31. Individuals convicted of crimes enumerated in § 509-cc(4)(c) are temporarily disqualified for five years after their conviction of a disqualifying crime. § 509-cc(2)(c)(i). This five-year requirement does not apply if the individual has a CRD. Id.
32. Under the three subsections mentioned above, the CRD must specifically indicate that the issuing authority has considered the bearing of the individual’s conviction history on his fitness or ability to drive a school bus. §§ 509-cc(2)(a),(b),(c)(i). This requirement just applies to school bus drivers, not bus drivers,.

33. Because Vehicle and Traffic Law § 509-cc(2)(b) does not specify the effect of a CGC, which has the same legal effect as a CRD, the statute is ambiguous. For the same reason, the other provisions of Article 19-A that mention CRDs—§§ 509-c(1)(a) and (2)(a); 509-cc(1)(a)(i),(ii), and (iii); 509-cc(1)(b)(i); and 509-cc(2)(a),(b), and (c)(i)—are also ambiguous.

III. LEGISLATIVE HISTORY OF CORRECTION LAW ARTICLE 23 AND VEHICLE AND TRAFFIC  LAW ARTICLE 19-A.


34. In 1966, Article 23 was added to the Correction Law, creating CRDs to “reduce the automatic rejection and community isolation that often accompany conviction of crimes.” Governor’s Approval Memorandum, reprinted in 1966 N.Y. St. Legis. Ann. 349; Ex. 4. “It is an important step beyond the previous system of automatic, indirect sanctions following upon a conviction without regard to the merits of the individual involved.” Id.
35. At this time, the Board of Parole had the power to issue CGCs after five years of good conduct.  See L.1963, ch. 356 N.Y. Exec. Law § 242 (repealed 1970 by ch. 475, § 11 and moved to N.Y. Correct. Law § 6-e (repealed 1976 by c. 931, § 1)). Statutory authority for CGCs was moved to its current position in the Correction Law in the 1976 amendments mentioned below.

36. In 1971, technical amendments were made to Article 23; the next year, however, CRD eligibility was expanded to its current state: Anyone convicted of no more than one felony could get a CRD.

37. In 1974, Article 23 was amended to empower the Board of Parole to issue CRDs for federal and non-New York convictions.

38. In 1976, the Legislature broadened Article 23 and additionally created Article 23-A to encourage the rehabilitation and reintegration of people with criminal records. Article 23-A explicitly protects such individuals from employment discrimination; it is enforceable through the State and City Human Rights Laws. The amendments to Article 23 clarified the legal effect of a CGC; shifted CGCs from Corrections Law Article 2, which contained the Board of Parole’s powers; and reduced the minimum period of good conduct required to current levels: one year for a misdemeanor; three years for a Class C, D, or E Felony; and five years for a Class A or B Felony. Article 23 was broaded to “lift job restrictions from rehabilitated (individuals) now deprived of over 125 licensing and employment categories because of their criminal records.” Memorandum of Sen. Marino, Bill Jacket, ch. 931, L.1976; Ex. 5.

39. In 1982, Article 23 was amended to allow CRD applicants an opportunity to obtain and dispute a court-ordered probation report.

40. In 1983, both Article 23 and the Public Health Law were amended so that CRDs no longer prevented mandatory suspension of nursing home operator licenses when holders were convicted of an industry-related felony. This was done in response to Hodes v. Axelrod, 56 N.Y.2d 930 (N.Y. 1982), which held that CRDs trumped the mandatory suspension in the Public Health Law. The amendment was passed despite the danger that it “would set a precedent for further exceptions to the protections established in the Corrections Law. . . .” Budget Report on Bills, Bill Jacket, ch. 584, L.1983; Ex. 6.

41. In 1985—twenty years after CRDs and CGCs were enacted—both §§ 509-c and 509-cc were added to Vehicle and Traffic Law Article 19-A. These laws created a list of temporary and permanent disqualifications based on conviction history, all of which could be relieved by a CRD. 

42. In 1985—during the same legislative session—both Article 23 and the Vehicle and Traffic Law were amended so that CRDs no longer prevented automatic suspension of a driver license for a DWI. Amending both laws was necessary in light of the Court of Appeals’ decision in Hodes. Memorandum of Sen. Levy, reprinted in 1985 N.Y. St. Legis. Ann. 258; Ex. 7.

43. In 1986, numerous technical amendments were made to Article 19-A and more disqualifying crimes were added.

44. In 1988 and 1991, technical amendments were made to Article 23 that are not pertinent here. In 1993, technical amendments were made to both Article 23 and Article 19-A.

45. In 2001, Article 19-A was amended to prevent CRDs from blocking mandatory suspension of bus driver licenses, just like it and Article 23 already did for driver licenses. Memorandum of Sen. Goodman, reprinted in 2001 N.Y. St. Legis. Ann. 283; Ex. 8.

46. In 2003, 2006, and 2007, technical amendments were made to Article 19-A; in the latter two years, one additional disqualifying conviction was added each year. In 2006, Article 23 was amended in a manner not pertinent here.

47. In 2007, both the Penal Law and Article 23 were amended to prevent both CRDs and CGCs from allowing people convicted of an A-I felony or a violent felony offense from obtaining a gun permit. Ch. 235 §§ 1-4, 2007 N.Y. Laws, 2001, McKinney’s Session Law News of N.Y., WL NY-LEGIS 235 (2001); Ex. 9.

48. Upon information and belief, Certificates of Good Conduct are not mentioned anywhere in the legislative history of the original statutes or the subsequent amendments to Vehicle and Traffic Law Article 19-A.

ARGUMENT

I. WHEN A PERSON WITH A CGC ENCOUNTERS A STATUTORY BAR TO EMPLOYMENT, THE CGC PREVAILS ABSENT CLEAR LANGUAGE IN BOTH ARTICLE 23 AND THE BARRIER STATUTE.

49. New York law prevents people with certain criminal convictions from holding over fifty occupations and licenses. Both CRDs and CGCs, however, remove these statutory bars, allowing certificate-holders to apply despite their disqualifying convictions. N.Y. Correct. Law §§ 701(1),(2) (CRD); 703-a(1),(2) (CGC). People with certificates are not guaranteed a license when they apply, however; the licensing agency retains the discretion to deny the applicant consistent with Article 23-A. §§ 701(3) (CRD); 703-a(3) (CGC).

50. Clearly, though, a person with a certificate must be allowed to apply like anyone else. When a person with a CRD or a CGC encounters a statutory disability or bar to employment, the certificate trumps the barrier absent a clearly articulated statutory exception. Hodes v. Axelrod, 56 N.Y.2d 930, 932 (N.Y. 1982).

51. In Hodes, Petitioners were convicted of crimes that, per the Public Health Law, mandated “automatic revocation” of their nursing home certifications. Id. When Petitioners were convicted, however, they received CRDs. Id. Since CRDs prevent automatic forfeitures imposed by law, Petitioners’ licenses could not be revoked, despite the Public Health Law. Id.
52. Because the DMV’s position contravenes plain statutory language in defiance of controlling Court of Appeals authority, its decision must be reversed.

II. RENDERING CGCs INEFFECTIVE BY IMPLICATION CREATES AN UNJUST RESULT CONTRARY TO LEGISLATIVE INTENT AND PRINCIPLES OF STATUTORY CONSTRUCTION.

53. The DMV’s interpretation of the Vehicle and Traffic Law—that CGCs cannot remove statutory barriers against people with criminal records—is not relevant. Because statutory construction is the courts’ main function, “(w)hen the question is one of pure statutory reading and analysis, dependent only on accurate apprehension of legislative intent, there is little basis to rely on any special competence or expertise of the administrative agency.” Yong-Myun Rho v. Ambach, 74 N.Y.2d 318, 321 (N.Y. 1989) (quoting Kurcsics v. Merchants Mut. Ins. Co., 49 N.Y.2d 451, 459 (N.Y. 1980)). 

54. While legislative intent may be discerned from a statute’s plain language, “apparent lack of ambiguity is rarely, if ever, conclusive. Generally, inquiry must be made of the spirit and purpose of the legislation, which requires examination of the statutory context of the provision as well as its legislative history.” Sutka v. Conners, 73 N.Y.2d 395, 403 (N.Y. 1989) (internal citation omitted).“These principles of statutory construction assume particular significance where, as here, the Legislature has spoken to an issue simultaneously in separate laws, sometimes cross-referencing them, and has repeatedly adopted and amended pertinent provisions piecemeal throughout decades.” Id. at 403-04.

A. Because they both concern certificates, the Vehicle and Traffic Law must be read in para materia with the Correction Law and interpreted together to avoid an unjust result.


55. Vehicle and Traffic Law Article 19-A is in pari materia with Correction Law Article 23 because Article 19-A utilizes CRDs, which are defined in Article 23. 

56. Statutes that are in pari materia must be read together to determine legislative intent. N.Y. Stat. Law § 221. “(T)hey are to be construed together as though forming part of the same statute, and should, if possible, be given uniformity of application and construction, and applied harmoniously and consistently.” Id.
57. “It is a general rule of statutory construction that earlier statutes are properly considered as illuminating the intent of the Legislature in passing later acts, especially where there is doubts as to how the later act should be construed, since when enacting a statute the Legislature is presumed to act with deliberation and with knowledge of the existing statutes on the same subject.” § 222. In contrast, later statutes that are part of a system of general policy are “to be taken as intended to fit into the existing laws on the same subject unless a different purpose is clearly shown.” § 223.

58. Nothing in the statutory context nor the legislative history indicates the Legislature intended to divest CGCs of their legal effect in Vehicle and Traffic Law § 509-cc, which lifts conviction history barriers for people who have CRDs but does not mention CGCs. 

59. Instead, Article 23 and Article 19-A can be interpreted harmoniously if the Legislature intended prospective school bus drivers to demonstrate a minimum period of good conduct. Since CGCs already contain this requirement, there was no need to mention them. Additionally, it is rational to conclude that the Legislature intended CGC-holders to bypass the barriers in the Vehicle and Traffic Law because CGCs have always had greater powers than CRDs. CGCs remove barriers to more sensitive positions; they are, for example, the only certificate that allows someone with a disqualifying conviction to hold a public office.

60. Because § 509-cc mentions CRDs and not CGCs, however, the statute is ambiguous. Ambiguous statutes should not be interpreted to create objectionable results that cause hardship and injustice or make a statute ineffective or inequitable. N.Y. Stat. Law § 141.

61. Mr. B. is caused hardship and injustice because, if his CGC cannot lift the school bus barrier, he is prohibited from practicing his chosen occupation for life. No matter how long his period of good conduct; no matter how much driving experience he gains, he will never drive a school bus in New York because he has been convicted of more than one felony. This blanket exclusion defies legislative intent for two reasons. First, the Legislature has demonstrated an intent not to bar all felons by only making certain felonies disqualifying convictions. Secondly, Correction Law Article 23-A specifically requires employers to consider individual evidence of rehabilitation for all applicants with conviction histories; blanket exclusions run afoul of state law.

62.  Both CGCs and CRDs are vested with power using the exact same statutory language, but Mr. B. is legally ineligible for a CRD. If Mr. B.’s CGC does not allow him to be a school bus driver—even though it indicates the Board of Parole found him qualified to do so—it will be useless.

63. Allowing a CGC to lift conviction-related barriers in Article 19-A is the only way to interpret an ambiguous statute and avoid an objectionable result. 

B. Even if the Correction and Vehicle and Traffic Laws are not in para materia, the Legislature manifested no intent to weaken CGCs.


64. “(I)t is a cardinal principle of statutory interpretation that intention to change a long-established rule or principle is not to be imputed to the Legislature in the absence of a clear manifestation. Hence, where a contrary intention does not appear that construction will be given a statute which accords with prior legislative policy on the same question.” N.Y. Stat. Law § 126. This principle holds even if the statutes are not in para materia, and it carries over to amendments: “it will not be presumed that the Legislature intended to change or withdraw long established principles of law or equity by an amendment, in the absence of a contrary intent.” Id. at § 191.

65. Certificates—with the express goal of removing legal barriers to the employment of people with criminal records—were in existence for nearly twenty years when Vehicle and Traffic Law §§ 509-c and 509-cc were enacted. For nearly a decade prior, New York law protected people with criminal records from employment discrimination because of “the public policy of this state, as expressed in this act, to encourage the licensure and employment of persons previously convicted of one or more criminal offenses.” N.Y. Correct. Law § 753(1)(a). 

66. When the Legislature has limited certificates’ power, it has done so explicitly. In each of the four instances, the limitation was clearly manifested in both Article 23 and the barrier statute.

67. First, the Legislature amended both the Correction and Public Health Laws in 1983 to narrow CRDs’ power in order to overcome Hodes. CRDs would no longer block the mandatory loss of nursing home certification upon conviction of certain crimes. 

68. Second, the Legislature amended both the Correction and Vehicle and Traffic Laws in 1985 so that CRDs would also no longer block the suspension of drivers licenses upon conviction of a DWI. Just like the Public Health Law, the corresponding sections of the Vehicle and Traffic Law were amended to demonstrate the Legislature’s clear intent.

69. Third, Article 19-A was amended in 2001 to prevent CRDs from blocking mandatory suspension of bus driver licenses, just it already did for driver licenses. Here, there was no need to amend Article 23 separately because CRDs already could not stop licenses from being revoked under Vehicle and Traffic Law § 1193. In other words, the Legislature just added bus drivers to the § 1193 exemption already present in Article 23.

70. Fourth, both the Penal Law and Article 23 were amended in 2007 to prevent certificates from allowing people convicted of an A-I felony or a violent felony offense from obtaining a gun permit.

71. In contrast, CGCs are mentioned nowhere in Article 19-A’s legislative history.

72. Article 19-A clearly has no effect on CGCs given contemporary law and public policy, especially when the Legislature demonstrated a consistent history of limiting certificates by amending both Article 23 and the barrier statute.

III. ALLOWING PEOPLE WITH CRDs TO BECOME QUALIFIED BUT DENYING PEOPLE WITH CGCs VIOLATES EQUAL PROTECTION WHEN BOTH CERTIFICATES SHARE THE SAME LEGAL EFFECT.

73. When both CRDs and CGCs lift statutory barriers to employment, allowing people with CRDs to become qualified but denying those with CGCs denies them equal protection under the New York Constitution. 

74. Under the New York Constitution, the government must have a rational basis for treating similarly situated groups differently. Da Grossa v. Goodman, 72 Misc.2d 806, 808 (Sup. Ct. N.Y. County 1972).

75. In DaGrossa, the court directed the New York County Supreme Court clerk to process a CRD application for a federal conviction, even though the clerk maintained that CRDs were only available for state convictions. Id. Given the “laudatory purpose . . . to facilitate the return of first offenders to society as useful citizens,” it was irrational to deny a New Yorker the opportunity to apply for a CRD just because he was convicted in federal court. Id.
76. Similarly, it is irrational for the DMV to deny Mr. B. the opportunity to become a qualified bus driver because he does not have a CRD when his CGC has the same legal effect, even using the same statutory language.

VIOLATIONS OF LAW

FIRST CAUSE OF ACTION:

RESPONDENT’S DENIAL WAS AN ABUSE OF DISCRETION AND 
ARBITRARY AND CAPRICIOUS AND CONTRARY TO LAW

77. Petitioner repeats and re-alleges each paragraph above as if fully set forth herein.

78. This petition is brought pursuant to CPLR § 7803(3).

79. Mr. B. holds a Certificate of Good Conduct, which relieves holders of any disability and removes “any bar to his employment, automatically imposed by law by reason of his conviction of the crime or of the offense specified therein.” N.Y. Correct. Law § 703-a(1) (CGC). Mr. B.’s Certificate specifically allows him to drive a school bus.

80. By refusing to consider whether Mr. B. was qualified to drive a school bus in contravention of clearly established law, Respondent abused its discretion and acted arbitrarily and capriciously and contrary to law.

SECOND CAUSE OF ACTION:

RESPONDENT’S DENIAL VIOLATED THE EQUAL PROTECTION 
CLAUSE OF THE NEW YORK STATE CONSTITUTION

81. Petitioner repeats and re-alleges each paragraph above as if fully set forth herein.

82. People with a Certificate of Good Conduct are similarly situated to those with a Certificate of Relief from Disabilities because both certificates have the same relevant legal effect, using identical statutory language.

83. “No person shall be denied the equal protection of the laws of this state or any subdivision thereof.” N.Y. Const. art. I, § 11.

84. Mr. B. has a Certificate of Good Conduct that specifically allows him to drive a school bus.

85. There is no rational basis to allow people with a CRD to become qualified as bus drivers and disallow Mr. B., who has a CGC, when both certificates have the same legal effect.

THIRD CAUSE OF ACTION:

RESPONDENT’S DENIAL CONTRAVENED ARTICLE 23-A OF THE 
NEW YORK CORRECTION LAW, WHICH VIOLATED THE 
STATE AND CITY HUMAN RIGHTS LAWS

86. Petitioner repeats and re-alleges each paragraph above as if fully set forth herein.

87. In the alternative, if Respondent did consider whether to qualify Mr. B., its decision to deny him because of his conviction history was an abuse of discretion and arbitrary and capricious as a matter of law because it violated Article 23-A.

88. Upon information and belief, Respondent OASAS based its denial on Mr. B.’s conviction history without finding such history was either directly related to a being a school bus driver or that qualifying him would pose an unreasonable risk to persons or property. N.Y. Corr. Law § 752.

89. Upon information and belief, the DMV denied Mr. B. without considering New York’s public policy to encourage employment and licensure of the people with conviction histories; the job’s necessary duties and responsibilities and the conviction’s bearing on the applicant’s fitness and ability to fulfill them; how long ago the offenses occurred, how serious they were, and the Mr B.’s age at that time; Mr. B.’s evidence of rehabilitation; and his Certificate of Good Conduct. N.Y. Corr. Law § 753.

90. Upon information and belief, the DMV did not request or possess the information necessary to permissibly deny Mr. B. based on the direct relationship or unreasonable risk exceptions to Article 23-A.

91. By violating Article 23-A, Respondent committed an unlawful employment practice in violation of the State Human Rights Law N.Y. Exec. Law § 296(15),(16).

92. By violating Article 23-A, Respondent committed an unlawful employment practice in violation of the New York City Human Rights Law N.Y.City Admin. Code § 8-107(10),(11).

WHEREFORE, Petitioner seeks judgment:

93. Declaring that Certificates of Good Conduct bypass conviction barriers set forth in Vehicle and Traffic Law §§ 509-c(1)(a) and (2)(a); 509-cc(1)(a)(i),(ii), and (iii); 509-cc(1)(b)(i); and 509-cc(2)(a),(b), and (c)(i).

94. Directing Respondent DMV to declare that its decision to not qualify Mr. B. to drive a school bus in New York is null and void;

95. Directing Respondent DMV to decide, consistent with Correction Law Article 23-A, whether to qualify Mr. B. to drive a school bus in New York within thirty days of this Court’s decision;

96. In the alternative, declaring that Respondent DMV violated Correction Law Article 23-A and the State and City Human Rights Laws by denying Mr. B.; declaring the DMV’s decision null and void; and directing Respondent to qualify Mr. B. as a school bus driver.

97. Entering judgment on behalf of Mr. B. against Respondent DMV for restitution and damages incidental to Respondent’s disqualification of Mr. B., including but not limited to back pay and all other rights, privileges, and benefits Mr. B. would have been entitled to had he been able to work at CBT Para Transit;

98. Alternatively, directing a trial of any issues of fact raised by the parties’ pleadings and proof. CPLR 7804(h);

99. Awarding attorney fees and costs under the New York Equal Access to Justice Act. CPLR § 8601; and

100. Granting such other and further relief that this Court deems just and proper.

	Dated:
February 18, 2009


New York, NY


	Juan Cartagena, General Counsel

Paul Keefe, Staff Attorney

Community Service Society 

Attorney for Petitioner

105 E. 22nd Street, Second Floor

New York, New York 10010

(212) 614-5339

Fax: (212) 260-6218

By: Paul Keefe



