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DECISION: 

NYCHA charges Jane Doe ("Tenant") with non-desirability in that on 2/20/08 she and/or Jane Roe, unauthorized occupant, possessed and/or sold marijuana and crack cocaine, recovered during execution of a search warrant, and also possessed a crack pipe and other paraphernalia constituting property reflecting illegal activity in the apartment. A denial was entered on Tenant's behalf. 

NYCHA called Detective Anthony Hernandez to testify. Upon voir dire, Det. Hernandez acknowledged that in preparation for his testimony he reviewed "all the arrest papers and related papers." Tenant moved to preclude his testimony as tainted by review of sealed records, and also moved to dismiss the charges in that the charges themselves were based upon sealed records. The matter was adjourned for the parties to brief the issues. 

After both parties submitted memoranda of law, the parties agreed on 8/19/08 to rest upon the memoranda, and that no further argument was necessary. 

Tenant demonstrated that the arrest records and related records are sealed pursuant to CPL 160.55(I)c, because the arrest resulted in a plea to disorderly conduct, a violation (Exhibit A to Tenant's brief). CPL 160.55 provides that when a criminal proceeding terminates in a conviction of a violation, all official records related to the arrest and prosecution, and all copies, shall be sealed (with exceptions not relevant). Thus, all the ' documents related to Tenant's arrest are sealed and may not be used, either to prepare charges, or as evidence or to prepare a witness. These records include the search warrant, any field or laboratory test report, any property clerk's invoice; and any deposition, as well as the arrest records themselves. Although Det. Hernandez was free to testify from memory, his testimony would now be tainted by his improper review of sealed records; it would be impossible to determine what he might have recalled without the assistance of that review. 

If Det. Hernandez' review of sealed records were the only problem, NYCHA might find a different witness who had not made such a review. However, CPL 160.55 instructs us that sealed records may not be used for any purpose: they may not be used to prepare charges. NYCHA was invited to explain how it brought charges without using sealed records (the records were sealed 6 days after the arrest; NYCHA did not bring charges for several weeks thereafter). NYCHA argued first, that the hearing officer should balance the deterrent effect of excluding evidence against tenant community welfare. However, any balancing test has already been performed by the legislature, which has decided that individuals convicted of violations shall be protected, by the sealing of records, from possible consequences such as loss of housing or employment. Moreover, the principle of a deterrent effect does not apply here: there is no reason to suspect any improper police action which might require a deterrent. 

NYCHA also suggested that it learned of the execution of the search warrant and Tenant's arrest because of a newspaper article (Exhibit A to NYCHA's memorandum, undated) and hence can use the newspaper article as a basis upon which to bring charges. NYCHA did not state, however, that it actually did base the charges upon the newspaper article, and it seems an unlikely scenario: Charges are brought upon evidence; it is questionable whether a newspaper article, taken by itself, would suffice. 

NYCHA next presented several citations to the effect that a decision upon a hearing wherein sealed evidence was unwittingly submitted may sometimes be upheld if, for example, other evidence supports the decision. However, none of these citations support the affirmative use of sealed documents. Here, all parties are quite witting that the evidence is sealed, and it would seem a bit disingenuous to argue that we may use it anyway. 

There being no credible explanation how the charges were prepared without the use of sealed records, the charges must be dismissed. 

DISPOSITION 

The charges are dismissed 

