Open-Minded Industries

2125 Opportunity Avenue

Bronx, NY 10451

Attn: Human Resources Director

VIA FAX AND MAIL: (718) 838-9999

March 12, 2008
Dear Human Resources Director:

I am working with John Doe, an applicant for employment at Open-Minded Industries of New York City.  I hope this letter will provide some useful information to you about employment laws in New York State that protect Mr. Doe – and all individuals with criminal records – from employment discrimination.  Below are some guidelines for employers to follow to ensure good hiring practices and compliance with New York State laws.

Employers Should Make Individual Determinations About Each Applicant That Consider the  Relationship between the Applicant’s Conviction History and the Position Sought:

Under Article 23-A of the New York State Correction Law and the New York State Human Rights Law it is illegal for employers to have a policy of not hiring any person with a criminal history – each applicant must be considered individually.  Moreover, it is illegal for employers to deny any applicant a job because of his past criminal history UNLESS (i) the conviction is “directly related” to the job in question, or (ii) hiring or licensing that person would create an “unreasonable risk” to the safety of people or property.  N.Y. Correct. L. § 752.  Correction Law § 753 lists eight factors that must be considered in determining whether a conviction meets these criteria:

(a) The public policy of this state, as expressed in this act, to encourage the licensure and employment of persons previously convicted of one or more criminal offenses.

(b) The specific duties and responsibilities necessarily related to the license or employment sought.

(c) The bearing, if any, the criminal offense or offenses for which the person was previously convicted will have on his fitness or ability to perform one or more such duties or responsibilities.

(d) The time which has elapsed since the occurrence of the criminal offense or offenses.

(e) The age of the person at the time of occurrence of the criminal offense or offenses.

(f) The seriousness of the offense or offenses.

(g) Any information produced by the person, or produced on his behalf, in regard to his rehabilitation and good conduct.

(h) The legitimate interest of the public agency or private employer in protecting property, and the safety and welfare of specific individuals or the general public.

Employers May Not Ask Questions About Arrests That Did Not Lead to Criminal Convictions

The New York State Human Rights Law (Exec. L. §296(16)) prohibits public and private employers and occupational licensing agencies from denying any individual a job or license (or otherwise discriminating against that person) because of any arrest that 1) terminated with a favorable disposition for the applicant (e.g., Dismissal, Decline Prosecution, Acquittal at Trial, or Adjournment in Contemplation of Dismissal (ACD)); 2) was resolved as a conviction for a violation sealed pursuant to §160.55 of the Criminal Procedure Law, or 3) was adjudicated as a Youthful Offender.

Moreover, the Human Rights Law prohibits employers from even asking questions about arrests that did not lead to criminal convictions on employment applications, in interviews, or at any other time because these arrests have been sealed pursuant to §160.50 and §160.55 of New York State’s Criminal Procedure Law.  Thus, the questions are illegal to ask under New York State law: 

· Have you ever been arrested?

· Have you ever been convicted of a violation (also called a “non-criminal offense”)?

· Have you ever been arrested and adjudicated as a Youthful Offender?


I hope this information will be useful to you in making fair and lawful hiring decisions about Mr. Doe and other individuals with conviction histories.  [I am enclosing a publication co-authored by the Legal Action Center and the Urban Institute entitled “Smart Solutions – Individuals With Criminal Histories: A Potential Untapped Resource.”  It answers many of the questions employers frequently ask about hiring individuals with conviction histories, but] please don’t hesitate to contact me directly at (718) 000-0000 if you have any additional questions or concerns.









Sincerely,









Annie Advocate









The Bronx Defenders

